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This Issue in Brief 


Street Crime and Correctional Potholes— 
“Rehabilitation should never have been sold on the 
promise that it would reduce crime,” according to 
Chief Judge David L. Bazelon of the U.S. Court 
of Appeals in Washington, D.C. He continues by 
affirming that, “Recidivism rates cannot be the 
only measure of what is valuable in corrections. 
Simple decency must count too.” He also considers 
impractical those arguments for tougher sen- 
tencing, reminding us that most State systems are 
already overcrowded, with many operating at 130 
percent or more of capacity. Judge Bazelon con- 
cludes by reminding us that in the growing debate 
about corrections and the rising hysteria about 
crime, we must not lose sight of old truths and old 
priorities. 

How Persistent Is Post-Prison Success?— 
Howard Kitchener and Annesley K. Schmidt of 
the Federal Bureau of Prisons and Professor 
Daniel Glaser of the University of Southern Cali- 
fornia report on an 18-year followup of the Fed- 
eral offender: population released in 1956. The 
crucial period for failure seemed to be between 1 
and 2 years after release, with 20 percent of all 
failures in 18 years occurring between 12 and 16 
months after release and the first 2 years account- 
ing for over half of the total failures. After 5 
years, four-fifths of those who would fail during 
18 years had already done so and at 10 years the 
failure rate was 94 percent. 


The Federal Pretrial Services Agencies.—Chief 
Pretrial Services Officer Daniel B. Ryan of the 
Eastern District of New York examines the pilot 
agencies established in their Federal districts by 
title II of the Speedy Trial Act of 1974. He points 
out that the statute provides these agencies with 
many of the tools that have been lacking in other 
bail reform programs but that, due to the legal 


status of pretrial defendants in certain areas such 
as violations of release conditions, confidentiality, 
recommendations for release, and supervision, the 
agencies should exercise restraint. 


Parole Legislation—Determinate sentencing 
and parole utility are topics being considered in 
legislatures across the Nation. This article, by 
Dr. M.G. Neithercutt of the National Council on 
Crime and Delinquency Research Center, de- 
scribes what is happening in these arenas and 
offers a perspective on the issues. Summaries of 
various State bills/laws are provided to assist the 
reader in formulating an intelligent position on 
these topics. 
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The Politics of Corrections —Dr. David Fogel, 
executive director of the Illinois Law Enforce- 
ment Commission, explores the “political lag” in 
correctional administration. His article contains 
a frank discussion of the administrator’s political 
and moral timidity as a factor in accounting for 
the current anomic state of the field. While fed- 
eralism may have produced uneven levels of prac- 
tice, Fogel sees the necessity for a higher level 
of aspiration by the field’s leadership. He suggests 
the development of a set of superordinate correc- 
tional goals, a more forceful presence of correc- 
tional leadership in the political arena, and the 
development of coalitions with kindred associa- 
tions in the administration of criminal justice. 


Religious Freedom in Prisons.—This article by 
Clair A. Cripe, general counsel of the Federal 
Bureau of Prisons, explores the religious rights 
of prisoners under the constitutional protections 
of the first amendment. Starting with Black 
Muslim litigation in the early 1960’s, Federal 
courts, as part of the “prison law explosion” of 
the last 15 years, have paid particular attention 
to establishment of religious claims and to com- 
plaints about interference with free exercise of 
religion. Some religious issues have been fairly 
well settled in the courts, but most still await 
Supreme Court review and guidance, in the com- 
plex balancing of individual rights and govern- 
mental interests. 


The Legal Responsibility of Probation Officers 
in Supervision—Two recent court decisions in- 
volving the liability of local parole and probation 
officers suggest the advisability of guidelines to 
clarify the degree to which a probation officer’s 
accepted duty to his probationer must be tempered 
by a duty to protect the public, according to Judd 
D. Kutcher, assistant general counsel, Adminis- 
trative Office of the United States Courts. His 
article focuses primarily on consideration of two 
factors: (1) the legal responsibility owed to the 
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public by the probation officer and (2) the po- 
tential liability the probation officer may be sub- 
ject to in this area—from the public and alterna- 
tively from the probationer. 


The Three R’s in Jail—New inmates of an 
Orange County (California) branch jail are in- 
tensively briefed on educational opportunities of- 
fered, including “refresher courses.” These are 
supplied by senior citizen widows (in their sixties 
and seventies), mature women of education and 
empathy—career-experienced, but pedogogically 
untrained—as volunteer tutors. Without funding, 
without making surveys or holding committee 
meetings, these women size up an inmate’s crash 
course in basic English and/or math to fit his 
short-term needs. 


Unit Management: Implementing a Different 
Correctional Approach—The December 1973 
issue of FEDERAL PROBATION published an article 
on functional units, by Gerard and Levinson, 
which discussed how the Federal Bureau of Pris- 
ons envisioned decentralized inmate management 
prior to actual implementation. Three years later, 
with twenty-three Federal correctional institu- 
tions now using Unit Management, authors Lans- 
ing, Bogan and Karacki explain the goals and 
advantages of this concept and recall its develop- 
ment. 


Correctional Administration: Employee Pro- 
motions.—Dr. Ronald J. Waldron, chief of re- 
search of the Texas Department of Corrections, 
discusses some of the issues surrounding the pro- 
motion of correctional employees. Consideration 
is given to minimum qualifications, such as length 
of service, member of the department, and level of 
education. Also discussed are assets and liabil- 
ities of various promotional selection devices such 
as applications, length of service, service ratings, 
written tests, education, interviews, veterans 
preference, physical and medical exams, and the 
use of weighting. 


All the articles appearing in this magazine are regarded as appropriate 
expressions of ideas worthy of thought but their publication is not to 
be taken as an endorsement by the editors or the federal probation office of 
the views set forth. The editors may or may not agree with the articles 
appearing in the magazine, but believe them in any case to be deserving 
of consideration. 
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Street Crime and Correctional Potholes’ 


By DAvDD L. BAZELON 
Chief Judge, U.S. Court of Appeals, Washington, D.C. 


IFTEEN years ago, I visited various State and 
Predera prisons. At the end of each day, a 
group of prison officials and I gathered to 
discuss the problems of corrections. We invari- 
ably talked about recidivism, and how discourag- 
ing the problem seemed. They vented their 
frustrations—overcrowding, understaffing, lack 
of funds for rehabilitative services, and, in gen- 
eral, the inanities of the criminal justice system. 
When I asked them if they really thought that 
more money was the answer, they agreed that it 
probably was not. It was then that they voiced 
their bitterest complaint. Society was handing 
them its social casualties—persons who had been 
warped and hardened long before they reached 
prison. Society expected the correctional—along 
with the police, prosecutorial and judicial—sys- 
tem somehow to restore these casualties. When 
they failed, society blamed them, and in their 
frustration, each group blamed the others. 
The questions I heard then are questions I 
would like to address now. What does society ex- 
pect of you? What can society expect of you? 


Violent Street Crimes Main Concern 


In normai times society would probably expect 
very little of you. This is not an insult; prisons 
are simply not very sexy political issues. But these 
are not normal times. The public is alarmed about 
crime, as well it should be, and is demanding 
solutions. The heat is on all of us in the criminal 
justice system—police, prosecutors, courts, cor- 
rections—to do something about the problem. 

Of course, the public is not panicked about 
white-collar crime, nor crimes of passion, nor 
organized crime, nor political crimes. These are 
important matters, but they are not the force 
that is shaking the foundations of corrections. It 
is violent street crimes that have all of us in fear 
for our lives, that have caused us to alter our 
daily routines, and that keep us from doing things 
and going places we once enjoyed. Tonight I will 


* This article was originally presented by Chief Judge 
Bazelon as the keynote address at the 106th Congress of 
Correction on August 22, 1976. The Congress, sponsored by 
the American Correctional Association, was held at Denver, 
Colorado. 


be speaking about violent street crimes, and no 
others. These crimes are the red menace of this 
generation. To stop them, many people seem ready 
to resort to repression, surrendering the civil lib- 
erties of us all. These crimes are the cause of our 
bulging prisons and our often inflamed political 
rhetoric. They are committed by Americans at 
the bottom of society’s ladder—by the least edu- 
cated, the most neglected, the poorest, the 
bitterest. These people have grown up in dehu- 
manizing social conditions and then are told: 
“Behave—or else!” Yet, some few do not behave. 
This is the problem society expects us hired 
hands to sweep away. But can we—without deal- 


ing with the social injustice that breeds this 
behavior? 


Prison Programs Still Necessary 


For many years, it was widely believed that the 
solution to crime was to rehabilitate the offender. 
Now we are told that this expectation is beyond 
our abilities. The guiding faith of corrections— 
rehabilitation—has been declared a false god. 

I will not rehash this debate with you tonight. 
At first I thought I would examine in detail the 
arguments for and against rehabilitation. Then it 
occurred to me that, with this audience, I would 
merely be carrying coals to Newcastle. For now, 
let’s concede that a man’s soul cannot be reformed 
by coercion or by the enticement of early release. 
And let’s assume that no one has the professional 
expertise to “cure” the people who commit street 
crimes. 

Conceding all this, should we strip our prisons 
of all nonessential services and settle for mere 
warehousing? If we cannot show that a particular 
program has lowered recidivism rates, should we 
toss it on the garbage heap? 

The answer, I submit, is emphatically no. Re- 
habilitation should never have been sold on the 
promise that it would reduce crime. Recidivism 


‘rates cannot be the only measure of what is valu- 


able in corrections. Simple decency must count 
too. It is amoral, if not immoral, to make cost- 
benefit equations our lodestar in corrections. 
Neither the costs nor the benefits of providing or 
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withholding vital human services can be objecti- 
fied. Whether in prison or out, every person is 
entitled to physical necessities, medical and men- 
tal health services, and a measure of privacy. Be- 
yond these requisites of decent custodial care, 
prisoners should be given the opportunity to make 
their time in prison something other than dead 
time, time without hope. They need programs to 
provide relief from boredom and idleness, which 
are surely among the greatest cruelties and causes 
of violence in our prisons as they are in our 
streets. For those that are willing, there should 
be tools available for self-improvement—libraries, 
classes, physical and mental activities. 

You who run the system know better than any- 
one what is needed. Most judges who send offend- 
ers through your doors and most legislators who 
control your budgets have never stepped foot in- 
side a prison, nor would they understand all your 
problems if they did. We need to be told what 
your needs and limits are—and not just while a 
riot is in progress. 

Many proposals now being debated in correc- 
tions are no more than Cistasteful means to the 
concededly important end of public safety. Non- 
coercive assistance is desirable in and of itself. 
A society that will not support programs on the 
basis of simple decency invites more Atticas. 
Prisoners who have been written off may well be- 
lieve they have nothing to lose. 


What Can Society Expect? 


If society cannot expect you to rehabilitate the 
offender, what can it expect of you? Some people 
argue that because prisons have been such com- 
plete failures at reforming offenders, society could 
expect at least as much as it is now getting from 
the corrections system if we bulldozed all the 
prisons in this country and relied instead on com- 
munity-based programs of surveillance, restraint, 
and support. The abolitionists rest their case on 
studies showing that institutionalization fre- 
quently increases the probability of recidivism, 
just as it increases the anger and alienation of the 
inmate. 

Some support for the abolitionists’ position can 
be found in the successful closing of youth train- 
ing schools in Massachusetts. Since 1970, that 
State has reduced the number of youths in secure 
facilities from 1,000 to 100. In place of cells, the 
State new relies on foster homes, group homes, 
and a system of advocates to keep these offenders 
out of trouble. These advocates are not profes- 


sional social workers, nor do they enforce laws or 
report violations. Their role is to help youths se- 
lect living arrangements, find and keep jobs, 
choose educational programs, and to intercede 
with public officials on behalf of their charges. 
The theory is that kids will fight any program 
that is bureaucratic, repressive, and adversarial, 
but will respond when they are shown personal 
attention and real concern. At least the initial 
data seem to support this theory. Foster care and 
the advocate system are proving more effective 
in reducing recidivism than group homes. The 
highest recidivism rates are found among youths 
who are committed to secure facilities; at least 
part of this difference must be attributed to the 
nature of those facilities. 

It would be unwise to draw broad conclusions 
from the Massachusetts experiment. The pro- 
grams that work for youths—foster care and ad- 
vocates—would probably not be workable or 
effective with adults. More importantly, we de- 
lude society if we bill any of these programs as 
more than half-measures. Deinstitutionalization 
might sometimes lower recidivism rates slightly, 
it might eliminate the brutality of our mega- 
prisons, it might be cheaper than maintaining 
large institutions. Despite all these very impor- 
tant gains, deinstitutionalization will not have 
much impact on the crime rate. If our goal is to 
reduce street violence, more is needed than addi- 
tional probation officers. Even one-on-one super- 
vision will not suffice. We must look to the 
conditions that bred the crime in the first place, or 
else expect the offender to break the law again 
when we send him back to those conditions. 

Finally, as much as I long for the day when we 
can dynamite the Bastilles of this Nation, I fear 
that we will always need prisons to isolate 
dangerous offenders. The day Adam stepped from 
the garden, we had to begin worrying about pro- 
tecting the sheep from the wolves. Some offenders 
simply must be locked up to protect society; 
otherwise, we face the prospect of escalating 
street violence, including lynchings to avenge the 
victims. Everyone would probably agree that the 
dangerous offender must be imprisoned. The 
problem is to define “dangerous” and then find 
the tools to measure it. In my time tonight, I can 
only note the questions; I could not begin to 
answer them, even if I were able. 


New Approaches Needed 
Where there is no alternative to incarceration, 
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we should consider new approaches. The most 
basic change that can be made is to reduce the 
size of our prisons. Experience has shown that 
our super fortresses housing thousands of in- 
mates carry a built-in brutality. Control over 
these huge populations tends to come by harsh 
disciplinary measures, or not at all. The State of 
Washington has probably made more progress 
than any other system in rethinking its correc- 
tional needs and trying to scale down the size of 
its prisons while enlarging the range of alter- 
natives to incarceration. The path of reform is 
not easy. Legislatures are quick to extend sen- 
tences but slow to fund new buildings and pro- 
grams. Dreams of closing down obsolete 19th 
century structures fade as new facilities are filled 
with the rising tide of new prisoners. Budget 
analysts armed with cost-benefit logic argue that 
large institutions are more efficient to operate. 
The State of Washington will have worked a 
small miracle if it manages to protect its present 
plans from the erosion of political compromise. 

We should also think about radically new 
methods of incarceration. Perhaps the whole idea 
of state-run institutions needs to be reexamined. 
Whenever the state locks people up and hands the 
keys to keepers who do not have to answer to 
their captives, abuses are certain to arise, whether 
it be a prison, a reform school, or a public mental 
hospital. After the initial idealism wears off, there 
is a danger that institutions will be run for the 
professionals who staff them, the vendors who 
supply them, the public who want troublesome 
individuals kept out of sight, and the politicians 
who use them for patronage. 

In contrast, private mental hospitals generally 
treat their patients decently because their clients 
are not captives. They can demand humane treat- 
ment or take their money elsewhere. It has been 
proposed that we apply the free market model of 
private hospitals to prisons. Under this scheme, 
privately owned secure facilities, ideally for no 
more than 15 or 20 inmates each, would be 
licensed by the state. The sentenced offender 
would then be presented with a voucher for the 
amount that incarceration now costs the govern- 
ment, and he would be allowed to serve his term 
in the facility of his choice paid for by the state. 
The opportunity to change facilities, based on 
reasonable grounds, would provide a check on 
neglect and mistreatment that is presently mis- 
sing. The climate of voluntaryism might even 
foster true self-reform by inmates and successful 


innovations in rehabilitation by the prison staffs. 

At first blush, the idea may seem far-fetched. 
But even if it is not feasible, it helps bring home 
the need for accountability. 

On the other end of the spectrum from the 
abolitionists there are growing numbers of crimi- 
nologists and politicians who are promising 
society great victories in the war on crime by 
changing our sentencing policies. They speak of 
flat sentences, uniform sentences, mandatory sen- 
tences, presumptive sentences. 

Some of these proposals come from those who 
have given up on rehabilitation and indetermi- 
nate sentencing. Since prisons now seem to serve 
no purpose but punishment and isolation, there 
is no reason that like crimes should not receive 
like sentences. These people rest their case for 
uniform sentences on fairness for prisoners them- 
selves, who are too often kept ignorant of their 
release date or subjected to unequal treatment. 

Perhaps it is true that “we have not achieved 
either the individual love and understanding or 
the social distribution of power and property that 
is essential if discretion is to serve justice.” Yet, 
I still cling to the ideal of individualized justice. 
As others have recognized, “In abandoning in- 
dividualism here, we make it progressively easier 
to abandon it elsewhere.” I fear that if we shift 
from concern for the individual to mechanical 
principles of fairness, we may forget about the 
individual altogether. Surely review procedures 
by panels of judges at the trial or appellate level 
can end wide disparities in sentencing without 
ignoring differences in offenders that justify 
different treatment. 

At present, sentencing discretion is shared by 
prosecutors, judges, parole boards, and others. 
Uniform and mandatory sentencing would merely 
transfer most of this discretion to prosecutors, 
who would in effect set sentences by their de- 
cisions about whom to charge with what crime 
and whether to plea bargain. Remember that 
prosecutorial discretion is not reviewable and is 
subject to very few checks. 

Of course, keeping discretion in judges’ hands 
is preferable only if judges explain their de- 
cisions and make themselves accountable to the 


public. Discretion cannot appear fair or serve 


justice or teach us anything unless its exercise is 
fully explained. Unfortunately, most judges now 
give only boilerplate reasons for their sentencing, 
if that. I would guess that some judges—those 
who are moved by retribution and vengeance— 
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would be ashamed to give their real reasons. 
Others, assuming that there must be right and 
wrong sentences, are too embarrassed to reveal 
their understandable dilemma in not knowing one 
from the other. And finally, there are those who 
can’t be troubled; if they bothered to probe their 
own minds, who knows what useful insights or 
disturbing biases they would find? Neither we 
nor they can learn anything from their silence. 
The result is that prisoners are embittered by the 
unexplained disparities they see in sentences and, 
in the words of Judge Frankel, ‘““The whole system 
of corrections, from sentence to parole, being so 
largely empty of communicable rationalities, is 
shrouded in silence and filled with barriers 
between those who should be talking and collabo- 
rating with each other.” 

I have much greater quarrel with those who 
urge tougher sentencing as a way of reducing 
crime. Led by Harvard’s James Wilson and 
NYU’s Ernest van den Haag, this group argues 
that increasing the number of offenders sent to 
prison will decrease the crime rate either by re- 
moving the more prolific criminals from the 
streets or by deterring others from yielding to 
temptation. Politicians of both parties have em- 
braced this logic. Mr. Reagan has demanded that 
we “put on the back burner the idea of reforming 
and rehabilitating criminals, and get back on the 
front burner, the idea of prosecuting, punishing 
and putting them away.” President Ford last 
spring urged more uniform sentences to enhance 
respect for the law, and mandatory sentences for 
repeat offenders who commit most of the crime 
in this country. Mr. Carter has called for im- 
prisoning a higher percentage of serious crimi- 
nals and eliminating much of the discretion given 
to judges and probation officers. Other people in 
high ‘places have told me that they are highly im- 
pressed with the theory, which they attribute to 
Wilson, that the current surge in crime is caused 
by the postwar baby boom. Apparently, the idea 
is that as this generation enters its crime-prone 
years, all that is required is essentially a holding 
action—put these people away until the popu- 
lation bulge passes, and eventually the problem 
of unacceptable crime statistics will largely solve 
itself. 

What can society really expect from these pro- 
posals? Of course, all these proposals are almost 
certain to increase the number of prisoners, even 
if sentences are shortened. Most State systems 
are already overcrowded; many are operating 


at 130 percent or more of capacity. In one state 
the department of corrections has stopped issuing 
a capacity figure “because we keep passing it.” 
Based on population increases alone, this Nation 
will have 455,000 adults behind bars in 1985— 
this is 120,000. more than 1970. Billions of dollars 
in new prison construction is scheduled for the 
next few years; yet at a cost of $35,000 to 
$50,000 per cell, we can safely assume that over- 
crowding will get worse before it gets better. 
Recognizing this, the American Correctional As- 
sociation released a press statement following 
President Ford’s speech criticizing his insensi- 
tivity to the consequences of his proposals. Your 
voices must be heard again and again on this 
point. 

Can society expect harsher sentences to deter 
crime? The white-collar offender may weigh the 
risks of punishment, but the street offender—the 
one who is the cause of our alarm—most probably 
does not. With no job, no opportunity, no close 
family ties, he may well believe he has more to 
gain than he has to lose. 

Also, even if it is true that we can reduce 
crime simply by locking up enough lawbreakers, 
we must ask, “For how long and at what cost to 
them and ourselves?” Is the plan to keep them 
behind bars for life? Even if it succeeds, will this 
approach make our society more just, or merely 
more repressive? 

Most disturbing, all these proposals fail to con- 
sider the social injustices that breed crime. In 
calling for tougher sentencing, President Ford 
spoke of the Constitution’s pledge to “insure do- 
mestic tranquility.”” He overlooked the preceding 
promise: “to establish justice.” His stress on 
order without mention of justice suggests an un- 
fortunate ranking of values. Can it be true that 
this Nation would rather build a new prison cell 
for every slum dweller who turns to crime than 
try to alleviate the causes of his lawlessness? 
When the governor of one state was told that 
the state’s prisons were inhumane, he replied, 
“So what? We didn’t invite anyone to stay there.” 
I do not understand how these academicians and 
politicians can have a clear conscience preaching 
repression as the solution to crime, unless of 
course they believe that despite the accident of 
birth everyone in this country is equally endowed, 
mentally and physically, and has the same op- 
portunities they have had to get ahead. 
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Viable Family Structure Is Crucial 


If the present debates in corrections are aimed 
at making prisons less brutal and sentencing 
more fair, then the effort is worthwhile. But if 
they are aimed at reducing crime, they are 
dangerously off-target. They are dangerous be- 
cause they risk repression and greater suffering. 
They are off-target because they encourage 
society to expect magic cures rather than facing 
the real causes of crime. 

One of the few clues that we do have about the 
sources of street crime is that a viable family 
structure is crucial for social integration. A child 
needs a family because that is where his roots and 
his education are at. Mothers and fathers. who 
spend time with their child are better at it than 
are most organized group care arrangements. 
We are learning that the child-rearing practices 
of the poor do not differ markedly from the most 
affluent. Statistics show that with a rising income, 
the same mother spends more tiine with her child. 

But many poverty parents have less time and 
energy for their families. They are easily over- 
whelmed simply by the struggle for survival. A 
frantic and harassed mother is not a natural 
mother, and a father filled with failure and des- 
peration is not a real father and he may not even 
stay around long enough to try. A parent who 
cannot put food on the table cannot convey to a 
child a sense of order, purpose or self-esteem. The 
poor are confronted by the same problems which 
confront the rich, and more of them. The differ- 
ence is they simply do not have the resources or 
the time to cope. And when they slip, they find 
it all the harder to come back. 

I am not saying poverty equals crime. That 
would be silly. I am merely stating the obvious: 
that poverty—and the deprivation and discrimi- 
nation that so often go with it—creates the con- 
ditions that make street crime more likely. 

It doesn’t take an expert to guess that too many 
children reared in the slums, where acknowledg- 
ment of one’s own identity or worth is impossible, 
will develop at best a hard insensitivity to other 
humans. My own experience with delinquents 
and criminals is that they feel cut off from and 
hated by society, and they in turn feel nothing 
but hatred toward their victims. Presentencing 
reports call these youths “street wise”—which 
means merely that they have the mental armor 
to survive in the streets. Almost every one of the 
thousands of criminal defendants that have come 
before me has had a long record reaching back 


to age 10, 9, or even younger. As the child is the 
father of the man, so is the juvenile delinquent 
the father of the hardened criminal. 

None of our providers of treatment services— 
psychiatrists, psychologists, or social workers— 
have the know-how to implant our middle-class 
sensibilities into youngsters who have been 
actively neglected 24 hours a day, every day. 
There is no magic humanizing pill for these 
youths. 

One step we can take is to guarantee to every 
family an income sufficient to enable parents to 
provide the kind of home environment their 
children need. Of course, we cannot be sure that 
more money given directly to the family will pre- 
vent delinquency, but there’s no chance of pre- 
venting delinquency without it. Most important, 
it is right for its own sake. 

We can also make sure that there are sufficient 
job opportunities to provide a real alternative to 
crime for youths and adults. Unemployment 
among black teenagers ages 16 to 19 is now at 
34 percent. For the poverty areas of our cities, 
the figure is put at 57 percent. The boredom of 
free time, the desire for money in the pocket, re- 
sentment about having no access—even by hard 
work—to the things that most of society enjoys— 
these are the ingredients of crime by youths. 

The seeds of adult crime are not much 
different. Some years ago Washington news- 
papers reported a huge surge in theft, mainly 
burglaries. I called a friend, the chief of the 
police robbery squad, to ask for his speculations 
about the reason for the crime increase. “I don’t 
have to speculate,” he said, “I know the cause. 
August was a wet month. The rain made outdoor 
jobs scarce for the day laborer and construction 
worker from the slums. Whenever it rains 
several days in a row,” he continued, “there’s no 
work, no money, and we’re in for a lot of 
trouble.” 


Social Justice System Failing 


When we hear talk about stiffer sentences, we 
should remember on whom the ax of punishment 
is falling. Amazingly, more than 3 percent of 
this Nation’s nonwhite male population between 


_the ages of 18 and 34 was imprisoned in 1970. 


This figure is six times the percentage for whites. 
Of the 468 inmates awaiting execution last March, 
about 290 were nonwhite, which is 11 times the 
number of whites relative to the general popu- 
lation. Can anyone seriously doubt the connection 
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between these out-of-proportion figures and the 
out-of-proportion unemployment rates for this 
country’s nonwhite slum dwellers? 

Crime is not surprising. What amazes me is 
that so many deprived Americans accept their 
lot without striking out. Surely violent crimes 
among these people would be much more preva- 
lent but for their religion, their welfare checks, 
and their alcohol. I am stunned by those who 
point to the many docile poor and say, “Their 
poverty doesn’t force them to break the law, so 
why should it force others to?” How can anyone 
find comfort or righteousness in social peace 
bought at the price of deadened souls? Society 
should be as alarmed by the silent misery of those 
who accept their plight as it is by the violence of 
those who do not. I see no hope for reducing 
violent street crime in this country until our 
society reaches this level of concern and hu- 
manity. 

Prison reform and tougher sentencing seem 
like hollow promises when we realize that it is 
this kind of crime with these causes that we are 
really talking about. At worst, the present at- 
tacks on crime are repressive. At best, they are 
mere nibbling. 

Of the more humane reforms that I call “nib- 
bling,” Norval Morris argues that “it is a serious 
mistake to oppose any reform until all can be re- 
formed.” Of course I agree. Making sentences 
more fair and relieving overcrowding in prisons 
need not wait for the elimination of poverty in 
this country. 

But what I reject is the notion that judges and 
correction officers should strive to achieve only 
these changes in the criminal justice system. Our 
attention and energies are limited, but we must 
try to hold in mind the full picture. We must not 
forget that the people I have been speaking about 
in the criminal justice system are merely the end- 
products of our failing social justice system. 

The temptation to mind our own business runs 
strong. This is true in my profession as much as 
it is in yours. Justice Oliver Wendell Holmes 
once remarked that if the law “stood on the moral 
grounds proposed for it,” it would have to take 
account of offenders’ ‘‘abnormal instincts, want 
of education, lack of intelligence, and all the 
other defects which are most marked in the crimi- 
nal classes.” In other words, we would have to 
consider, to take some recent examples from cases 
that have come before me, whether society can 


1 Mr. Di Grazia is now chief of police for Montgomery County, 
Maryland. 


really hold responsible a poverty-stricken and 
deprived black youth from the inner city who 
kills a marine who taunts him with a racial slur; 
a modern “Jean Valjean” who steals to feed his 
family; and a narcotic addict who buys drugs for 
his own use. These questions make a judge’s task 
so much more difficult that many in my profes- 
sion prefer to exclude them from their delibera- 
tions. Social justice is a problem for Congress, 
they argue; it is not for the courts. And then, 
having washed their hands of the matter, they 
fail even to put these troubling questions before 
the public. 

The same temptation faces you. Society hands 
you its misfits and expects you to reform them or 
at least keep them out of sight. You are given a 
19-year-old thief—resentful, unwanted at home, 
a failure in school, with no job skills—and you 
are told to convert him into a polite, hardwork- 
ing, productive member of society. All this on 
shrinking budgets, with overcrowded prisons 
and undertrained staffs, and very little glory. 

Some people tell you that it is enough for you 
to be humane and efficient in your assigned tasks. 
Surely this is no small challenge. You will have 
accomplished major reform if you succeed in 
maintaining fairness and decency in the prison 
setting. 

But there is something more you can also do. 
In the words of Boston’s police chief, Robert Di 
Grazia,! you can “level with the public about 
crime.” As he recently told his fellow police 
chiefs, “We are not letting the public in on our 
era’s dirty little secret: that those who commit 
the crime that worries citizens most—violent 
street crime—are, for the most part, the products 
of poverty, unemployment, broken homes, rotten 
education, drug addiction and alcoholism, and 
other social and economic ills about which [we] 
can do little, if anything. Rather than speaking 
up, most of us stand silent and let politicians get 
away with law and order rhetoric that reinforces 
the mistaken notion that [we] can control crime.” 

In other words, all of us in the criminal justice 
system can tell society what it cannot expect 
from us. As long as we are silent, society will ex- 
pect the impossible and will be lulled into think- 
ing that it need not confront the real causes of 
street crime. Denying that there are any easy 
solutions will not endear you to the politicians 
and agencies that hold the purse-strings, nor will 
it improve your job security. The greatest threat, 
however, will be to your own peace of mind. Be- 
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fore you can speak out, you must question the 
usefulness of your own work and that of the 
institution you serve. 

A judge with life tenure has no excuse for not 
questioning his work and speaking out, but the 
pressures to stay in line are much greater on you 
than on me. Yet unless we who have some re- 
sponsibility for any of society’s institutions ask 
these questions, unless we have the courage to 
see our work free of our own self-interest, unless 
we have the flexibility to change our course when 
it ceases to be productive, we and our institutions 
will become part of the problem rather than part 
of the solution. 

Recently, I received a letter from a distin- 
guished clergyman, for whom I have the highest 
regard, in response to an article I had written. 
He wrote: “I began thinking of running a public 
conference on crime but drew back when I found 
that I really had to address myself to poverty. 
This latter was more than the cathedral had re- 
sources to handle at present.” This sensitive man 
looked beyond the simplistic solutions of the 
“lock’em up” rhetoric to the far more difficult 
task of grappling with the injustices which breed 


street crime. He agreed with me that the path of 
total reliance on punishment is a superhighway 
leading to a cow path; and saying that the poor 
will always be with us, in order to feel comfort- 
able about doing nothing at all, is a cruel cop-out. 


Conclusion 


Everything I’ve said tonight, you’ve heard 
somewhere, sometime before. I’ve given you no 
new data or new theories. My purpose in coming 
here was to deliver a simple message: In the 
growing debate about corrections and the rising 
hysteria about crime, we have lost sight of old 
truths and old priorities. I believe that you, the 
leaders of corrections in this country, are in a 
special position to tell the public that there are 
no nostrums for street crime apart from social 
reform. I hope that you will speak out, and help 
the Nation see that to put social order ahead of 
social justice is repressive. 

I leave you with this thought: It is easy to con- 
cede the inevitability of social injustice and find 
the serenity to accept it. The far harder task is 
to feel its intolerability and seek the strength to 
change it. 


How Persistent Is Post-Prison Success? 


By HOWARD KITCHENER, ANNESLEY K. SCHMIDT, AND DANIEL GLASER, PH.D.* 


OFTEN wish to know the post-release 

y y crime rates of prisoners, but wonder how 

long we must wait to find out what they 
are. If we learn what happens to releasees in their 
first 6 months out, how confident can we be that 
this foretells their status 2 years later? Or 5 or 
10 years? Or Longer? 

Until recently it was hard to ascertain the post- 
release criminal history of groups of prisoners 
unless they were under parole supervision, and 
then only until their discharge from parole. In 
many juridictions this knowledge still is not pro- 
cured easily. Yet an increasing number of state 
criminal identification agencies and the F.B.I. 
today can supply to appropriate research offices 
the current records of groups of past releasees. 


* Mr. Kitchener is director of research, Federal Bureau 
of Prisons, Washington, D.C., and Ms. Schmidt is social 
science analyst at the Bureau. Dr. Glaser is professor of 
sociology, University of Southern California, Los Angeles. 


These are essential if statistics on recidivism are 
to be tabulated so that we may assess the benefits 
or costs from pretrial diversion, sentencing, or 
correctional policies. 


The Federal Effectiveness Study 


In 1958, as part of a Ford Foundation funded 
study of the Federal correctional system, Glaser 
procured a 10 percent systematic sample of the 
approximately 10,000 male Federal prisoners re- 
leased in 1956. The post-release criminality of 
those in the sample was determined in 1959-1960 
by: (1) checking files to determine the record of 
those under parole supervision during the fol- 


-lowup period and if any not under supervision re- 


ceived new Federal sentences; (2) simultaneously 
checking the files of those not on parole for cor- 
respondence indicating that they were later sen- 
tenced for state offenses; (3) procuring, through 
the Bureau of Prisons, current “rap sheets” from 
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the F.B.I. on some of the sample; (4) for the re- 
mainder on whom there was no post-release in- 
formation, sending letters to Federal probation 
offices at the sentencing court to determine if any 
local criminal record was acquired by these in- 
dividuals since release in 1956. 

Computerization of files, mainly in the past 
decade, has greatly facilitated retrieval of crim- 
inal record information on past offenders. In 1970 
the F.B.I. began computerization of criminal 
history files and the Federal Bureau of Prisons 
established a direct computer link with the F.B.I. 
In 1974 the Bureau procured from Glaser the list 
of his 1956 sample, with the data that his staff 
had coded on each case from prison classification 
reports. The current criminal records of 903 of 
these 1,015 subjects were located—some with the 
F.B.I. computer and the remainder from F.B.I. 
Identification Division current rap sheets. Forty- 
six individuals were removed from the sample 
because they had been deported (16 after new of- 
fenses). Additional inquiry is in progress on the 
remaining 66 cases. Thus F.B.I. followup data 
were procured for 93.2 percent of the nondeported 
cases, and the following conclusions apply to 
these 903 F.B.I.-traced releasees. 

Findings 

A “failure” was operationally defined in 
Glaser’s original study as someone returned to 
prison as a parole violator or receiving any new 
sentence (including jail or probation) for a felony 
or felony-like offense. Felony-like offenses are 
those that are not exclusively misdemeanors. 
Some, such as petty larceny, can be adjudicated a 
felony on second offense, if not on first offense 
(poor luck in finding little loot or good luck in 
plea barguining were presumed to have saved 
such offenders from new felony terms). Posses- 
sion of weapons by an ex-prisoner was also as- 
sumed to indicate a felony orientation even when 
it resulted in a misdemeanor sentence. 

In Glaser’s original study, in a followup period 
of under 4 years, 31 percent were reimprisoned 
while an additional 4 percent were convicted for 
a felony-like misdemeanor, yielding 35 percent 
who were designated “failures.”! In the current 
18-year followup of the same cases, more com- 
plete information was available from the F.B.I. 
The findings were, cumulatively: 15 percent 
failure by 1 year after release; 34 percent failure 


1 Daniel Glaser, The Effectiveness of a Prison and Parole System. 
Indianapolis: Bobbs-Merrill, 1964, pp. 19-21. 
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by 2 years after release; 51 percent failure by 5 
years after release; 59 percent failure by 10 years 
after release; 63 percent failure by 18 years after 
release. 


FiGcurE 1.—How many fail within 

eighteen (18) years after release. 


+ 


8 
+ 
| 
4 
= 
— 


3 


+ 

= 


| 


| 
| 

4 


7 
Years After Release 


The percent of releasees who failed rose sharply 
for the first 2 years after they left prison. For 
the next 3 years—up to 5 years after release—the 
cumulative growth in failure rate each year di- 
minished somewhat, and it slowed further be- 
tween 5 and 8 years. Thereafter the annual incre- 
ment of failures was very slight. 

The crucial period for failure seemed to be 
between 1 and 2 years after release: 20 percent 
of all failures in 18 years occurred between 12 
and 16 months after release. The first 2 years 
accounted for over half of the total failures. 

After the first 2 years the failure rate declined. 
By the end of 3 years after release, two-thirds 
of those who would fail during 18 years had al- 
ready done so, after 4 years three-quarters of the 
failures had occurred, and after 5 years four- 
fifths of the failures in 18 years already had hap- 
pened. At 10 years it was 94 percent and at 15 
years 98 percent. If the study were extended, an- 
other failure probably would occur from time to 
time, but from 10 years after release through the 
18th year, less than 1 percent of the failures oc- 
curred each year. 

Therefore, it seems reasonable to assume that 
in a longer followup the incidence of failure and 
its effect on the overall success rate would be 
minimal. 

One may also ask how these conclusions would 
be affected if “failure” were defined differently, 
except for parole revocation which is always con- 
sidered a failure. Tabulations were made with 
three additional definitions of post-release failure: 


Cumulative Percent of Cases (N=903) 
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(1) any sentence of 60 days or more, including 
probation, regardless of the offense; (2) any re- 
imprisonment for 60 days or more; or, (3) any 
reimprisonment for a felony or felony-like offense. 
The agreement among pairs of these four defini- 
tions of failure was 98 to 99 percent at the end 
of 1 year and 92 to 98 percent at the end of 5 
years. Thus, neither a longer followup period nor 
a different definition of failure would have a pro- 
nounced effect on the conclusions. 

The practical implications of these findings on 
the concentration of failures in the first few 
years are twofold. From a service standpoint, it 
would appear that any post-release assistance 
which reduces failure rates, as economic aid 
demonstrably does for many who would otherwise 
be poor risks,” should be available when needed 
for at least 2 years and preferably for 5 years. 
Secondly, from a research standpoint, longer 
followup studies seem desirable, rather than the 
2 years heretofore considered acceptable. But 
what of the relative failure rates for different 
groups of releasees? Can they be assessed at the 
end of 2 years? 


FIGuRE 2.—-When failure occurs within 
eighteen (18) years after release. 
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Years After Release 
Outcome Factors Related to Time of Failure 


This 1956 sample of Federal prison releasees 
can be divided into four outcome groups according 
to the period in which their failure, if any, oc- 
curred: 

Early Failures: those who failed within 2 years 
after release—33.9 percent of the sample. 

Midterm Failures: those who failed 2 to 5 years 
after release—17.2 percent of the sample. 


2 See: Craig Reinarman and Donald Miller, Direct Financial As- 
sistance to Parolees: A Promising Alternative in Correctional Pro- 
gramming. Sacramento: California Department of Corrections, Research 
Report No. 55, May 1975. Kenneth J. Lenihan, Theft Among Ex- 
Prisoners: Is it Economically Motivated? An Experimental Study of 
Financial Aid and Job Placement for Ex-Prisoners. Washington, D.C.: 
Bureau of Social Science Research, Inc.: March, 1974. 
3 See: Glaser, op. cit., p. 474. 
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Late Failures: those who failed over 5 years 
after release—11.8 percent of the sample. 

Successes: those for whom no failure record 
could be found 18 years after release—37.0 per- 
cent of the sample. 

The following background factors had the re- 
lationships indicated to outcome groups: 

Offense——Auto thieves had both the highest 
failure rate at the end of 18 years—75 percent— 
and the highest proportion of failures in the first 
two years—69 percent. This high early failure 
rate presumably reflects the fact that they were 
the youngest category of Federal prisoners and 
the flightiest—most were confined for interstate 
transportation of a stolen vehicle. The 51 percent 
failure in 18 years for “moonshiners”—the Fed- 
eral liquor law violators—was the lowest of any 
large offense category and was closest to being 
evenly divided between early, midterm and late 
violators. These offenders are from well-institu- 
tionalized businesses in rural areas, in which cus- 
tomers are not complainants, so they apparently 
have continuing opportunities to drift back into 
this trade, and perhaps are not quickly caught. 

Age at first arrest—The younger an offender 
was at first arrest, the greater his probability of 
failure at any later age.* For the 18-year followup 
period, total failure rates declined from 78 per- 
cent for those first arrested when less than 14 
years old to only 19 percent for those first ar- 
rested when 35 years of age or older. Similarly, 
the proportion of the failures that were early— 
in the first 2 years after release—declined from 
62 percent for those who were under 14 years of 
age when first arrested, to 38 percent for those 
first arrested when 28 years or older. Prior ex- 
perience at a law-abiding life appears to be the 
strongest insulation against reverting to crime 
after release from prison, but early involvement 
in crime apparently is the promptest precipitant 
of further offenses. Special efforts to provide 
youth with gratifying early experiences at al- 
ternatives to crime, such as rewarding jobs, there- 
fore seem to be especially warranted, as other 
findings also suggest. 

Prior employment.—The longer releasees were 
previously employed at a single job in the com- 
munity, the less were their failure rates and the 


smaller the proportion of their failures that oc- 


curred soon after release. Also, those employed 
three-quarters or more of their last 2 years in the 
free community had a 47 percent failure rate, as 
compared with a 70 percent failure rate for those 
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FIGURE 3.—Percent Successful at Four Time Intervals for Groups with Characteristics 
as Presented in Glaser’s Original Configuration Table. 
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employed less than three-fourths of their last 2 
years in freedom. The less their fraction of this 
period employed, the sooner their post-release 
failure was likely to occur. 

Anticipated home at release——Those who ex- 
pected to live with their wives at release had 53 
percent failures in 18 years, the lowest proportion 
of any group classified by this factor, and only 
one-third of their failures were early. This record 
contrasted with that of the group for whom a 
home at release was not indicated in the last 
classification progress report; they had a 77 per- 
cent failure rate at the end of 18 years and al- 
most two-thirds of their failures were early. 

Race.—At the end of the 18-year study period, 
60 percent of whites and 71 percent of nonwhites 
were failures. Of the whites who failed, however, 
57 percent were early failures, as compared with 
47 percent of the nonwhites. It appears that long- 
run concern with post-release assistance would 
affect outcome rates more for nonwhites than for 
whites, perhaps because our society gives whites 
more persistent legitimate employment opportu- 
nities than it provides for nonwhites. 


4 Glaser, op. cit., p. 296. For a discussion of the construction of 
such tables and their advantages, see: Daniel Glaser, Routinizing 
Evaluation: Getting Feedback on Effectiveness of Crime and De- 
linquency Programs, NIMH Crime & Delinquency Issues Monograph 
Series; DHEW Publication No. (HSM) 73-9123 Washington: U.S. 
Government Printing Office, 1973, chapter 9. 


Configuration of Factors 


In the original study, Glaser investigated the 
possibility of improving the differentiation of 
groups of cases by outcome rate through classify- 
ing them by combinations of factors. The opti- 
mum system developed for this purpose was a 
configuration table based on 10 variables in a se- 
quence of cross-classifications producing 12 cate- 
gories. These ranged in success rate from a high 
of 93 percent for the group characterized by “no 
prior institutional commitment, and 36 years old 
or older at release” to a low of 34 percent for the 
group characterized by “one or more prior insti- 
tutional commitments, an unsatisfactory institu- 
tion adjustment on first current classification re- 
port, employed less than 26 percent of the time 
and not a student or unemployable 75 percent of 
time or more in last two years of civilian life.” 
These extreme categories each had 7 percent of the 
sample’s cases; the remaining 86 percent were 
in 10 other groups intermediate between these 
two groups in outcome.* 

In the current longer followup by the Bureau 
of Prisons, the releasees were again sorted into 
the categories of Glaser’s configuration table and 
the outcome rates for each group were determined 
for 2, 5, 10, and 15 years after their 1956 release 
(figure 3). These categories proved dramatically 
stable in relative success rate, but the contrast in 
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outcome between the highest and the lowest suc- 
cess groups—hence the predictive value of the 
table—increased over time. The most favorable 
always was the same highest category (defined 
above), with a success rate of 97 percent 1 year 
after release that declined only to 83 percent 
after 15 years. The lowest cases (as defined 
above) were least successful at 1 year out, when 
they had a 73 percent success rate, and also after 
15 years, when only 13 percent were successful. 
They had the lowest success rate at every checked 
time except 2 years after release, when a slightly 
lower success rate was found for the category 
with “one or more prior institutional commit- 
ments, satisfactory prison adjustment, longest 
job less than four years, violated a prior parole 
and age 18 or under at first arrest.” This group, 
8 percent of the sample, had a 27 percent success 
rate at the end of 15 years. By 15 years the second 
worst category was one which differed from the 
last category described above only in being 19 
or over in age at first arrest; this group comprised 
only 5 percent of the sample and only 14 percent 
were successful in this long followup span. All 
other categories were intermediate between these 
two lowest groups and the highest success rate 
category at the end of the followup period, and 
remarkably stable in relative outcome rates when 
checked earlier.® 


Other Followup Studies 


The 1956 releasees on whom the above conclu- 
sions are based were imprisoned more than 20 
years ago. How applicable are findings from that 
period today, when probation is used much more 


5 When the 12 categories were ranked from highest to lowest in 
success rate at each of the years after release when outcome rates 
were determined, the coefficient of rank correlation between the ranks 
of the categories 1 year after release and 15 years after release was 
0.88, that between their rank at 2 years out and 15 years out was 0.90 
and that between their rank 3 years after release and 15 years out 
was 0.95. This indicates that the relative ranks of the 12 categories 
in success rates 15 years after release can be predicted quite accurately 
before the prisoners are out many years. Mean Cost Rating increased 
from .36 for the configuration table based on outcomes 1 og after 
release to 45 for that based on success rates 15 years out. See: James 
A. Inciardi, et al., ‘““Computing Mean Cost Ratings (MCR),” Journal 
of Research in Crime and Delinquency, January 1973. 

6 Success and Failure of Federal Offenders Released in 1970. 
Washington, D.C.: U.S. Bureau of Prisons, Office of Research, January 
1974 (mimeographed). 

Don M. Gottfredson, Leslie T. Wilkins, Peter B. Hoffman, and 
Susan M. Singer, The Utilization of Experience in Parole Decision- 
Making: Summary Report, Washington, D.C.: Law Enforcement As- 
sistance Administration, November 1974. Peter B. Hoffman and Lucille 

ostin, “‘Parole Decision-Making: Structuring Discretion,”” FEDERAL 
PRoBATION, December 1974. By this six-point scale, the average rating 
for the 1956 releasees was 2.59 and the average rating for the 1970 
cases was 2.89, a difference statistically significant at the .01 level. 

* Question may be raised as to whether any changes in parole revo- 
cation policy could account for the apparent “improvement” in re- 
cidivism rates betweeen the 1959 and 1970 releases. The number of 
failure cases which were parole revocations for technical violations is 
not available. However, the extent to which such policy changes could 
affect these recidivism rates would be minimal because less than 10 
Percent of the failures (48 cases) were for parole or conditional re- 
lease violation. Also, these failures include cases where there was a 
hew criminal offense, but prosecution deferred to parole revocation. 
It is not possible to determine the number of such occurrences. 


and drug addiction is more prevalent, so that 
prison inmates now are poorer risks for success 
than those released two decades ago? To. check 
on the relevance of the long-run followup data, 
newer studies are desirable, but of course, an 
equally long followup is not possible on offenders 
released more recently. 

A 2-year followup of Federal prisoners released 
in 1970 revealed that they had a failure rate of 
33 percent, defining failure as parole revocation 
or any new sentence of 60 days or more, including 
probation.® Charges still were pending on about 
5 percent, so these rates may increase, but they 
are remarkably similar to those presented here 
for the 1956 releasees when 2 years out of prison. 
The 1970 releasees, however, were significantly 
greater failure risks than the 1956 releasees, 
whether both groups are compared by the Parole 
Guidelines Severity Scale derived from experience 
in the 1970’s* or by the configuration table cited 
above, based on factors differentiating groups by 
success rates in the 1956 sample. 

Since the 1970 Federal releasees were worse 
risks than the 1956 releasees but had no worse 
failure rates, it appears that correctional services 
for Federal prisoners in the 1970’s are more ef- 
fective in countering recidivism than were the 
correctional services fourteen years earlier.’ An 
appreciable proportion now have work release, 
and preparole Community Treatment Center 
(halfway house) assignments, not available in 
1956, in addition to procuring more financial aid 
at release now than was provided in the 1950’s. 
Separate followups of Federal prisoners released 
through Community Treatment Centers in fiscal 
years 1969 and 1970 revealed lower failure rates 
for those employed than for those unemployed 
while in these centers, as well as lower failure 
rates for those who received “help in strengthen- 
ing family ties” and “service mainly provided by 
a community resource,” than for those residents 
of these centers who received no such aid. While 
these findings are not based on comparison of 
randomly differentiated treatment and control 
groups, they suggest that such centers, initiated 
in the 1960’s, have made the prospects of many re- 
leased prisoners achieving a law-abiding life 
greater than they would be with the abrupt and 


‘unaided transition from prison to parole that pre- 


vailed in 1956. 

In the “Provo Experiment,” LaMar T. Empey 
procured cooperation of a Utah judge in randomly 
dividing youth sentenced to probation into an 
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experimental group required to participate in a 
daily guided group interaction and work pro- 
gram, and a control group of probationers with- 
out this requirement. The judge also was to select 
randomly half those he sent to a training school 
and grant them probation with the condition that 
they participate in the experimental program, 
but he soon changed all training school commit- 
ments to this type of probation. Most of the pro- 
spective training school cases from Provo, there- 
fore, were experimentally not sent there, and for 
evaluation they had to be compared with similar 
youth sent to the training school from other 
counties. 

Empey and Erickson compared the delinquency 
and crime records of all experimental and control 
or comparison groups for 4 years after release to 
the community with their records in the 4 years 
preceding their adjudication. For those originally 
ordered on probation, there was significantly 
greater decline in offenses in the experimental 
than in the control group during the first year 
after adjudication, but the difference in the 
records of these two groups diminished thereafter 
and was no longer statistically significant. The 
experimental group diverted from training school 
to the special probation program, however, had 
little contrast in offense rate change with the in- 
carcerated comparison group during the first 
year after their release, but differences between 
these two groups in volume and seriousness of 
offenses increased as the years elapsed, with the 
incarcerated group steadily more and more in- 
volved in crime than the experimental group. 
This study dramatically demonstrated the desir- 
ability of long-run followup research in evaluating 
the consequences of markedly different correc- 
tional experiences for high risk young offenders, 
as well as the criminalizing effects of early in- 
carceration in traditional juvenile correctional 
institutions.° 

In sharp contrast to our data are findings in 
California that 70 percent of parolees during the 
early 1970’s were arrested in their first year out 
of prison, but that this outcome increased only 
to 73 percent at 2 years out. Similarly, data on 
1968-1970 parolees from almost all states and 
territories of the United States except California 
revealed that about 50 percent had “serious diffi- 

® LaMar T. Empey and Maynard L. Erickson, The Provo Experi- 
ment: Evaluating Community Control of Delinquency. Lexington, Mas- 
sachusetts: D.C. Heath, 1972, chapter 10. 


Bennett and Max Ziegler, “Early Discharge: A Suggested Approach 
to Increased Efficiency in Parole,’’ FEDERAL PROBATION, September 1975. 


culty” (defined as return to prison for any rea- 
son) during their first year on parole, but only 
about 56 percent had such difficulty at the end of 
2 years and 58 percent by the end of their third 
year under supervision.!° 

The proportion of releasees covered and the 
criteria of outcome differed in these two state 
studies, since California has a higher proportion 
of its prisoners released by parole than most 
states. Both also differed in these respects from 
our Federal studies, yet it is nevertheless difficult 
to explain why the ratio of first to second year 
outcomes in our 1956 study was so different from 
theirs. In our 1956 sample, 38 percent were dis- 
charged from their sentence at release, as they 
had completed its term (less up to 180 days time 
off for good behavior or for special assignments). 
The remaining 62 percent of our sample were re- 
leased under further supervision, as though on 
parole; slightly over half of this residual were on 
parole and just under half were on “conditional 
release” (now called “mandatory release’), which 
meant that they had been denied parole but were 
under supervision as though on parole for all of 
the “good time” off their sentence in excess of 180 
days. The failure rate, for the 18-year followup 
period, was 66 percent for expiration of sentence 
releasees, 50 percent for parolees and 74 percent 
for conditional releasees. Sixty percent of the 
conditional releasee failures were “early failures” 
(in the first 2 years out) ; 55 percent of expiration 
case failures and 46 percent of parolee failures 
were early failures. 


Summary and Conclusion 


An 18-year followup of 1956 Federal prison re- 
leasees indicates that their rate of return to 
prison increased markedly in their second year 
out, and also rose significantly for 3 years there- 
after. By the end of 5 years, however, two-thirds 
of those who would fail during the 18-year period 
had already done so. Most offenders in the highest 
failure rate categories—particularly auto thieves, 
those first arrested in their early teens, those with 
little prior employment, and those not indicating 
with whom they would live at release—were also 
the quickest to become reincarcerated. However, 
while a larger proportion of nonwhites than of 
whites became post-release failures, the whites 
who failed were more likely to fail soon after re- 
lease than were the nonwhites who failed. 

A configuration table developed by Glaser from 
his earlier followup data on these cases also was 
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applied in our current followup. Its classification 
of the releasees by 10 variables into the 12 cate- 
gories that most differentiated them by outcome 
proved extremely stable, in that the ranking of 
the 12 categories from highest to lowest in suc- 
cess rate was quite similar at 1 year as at 2, 3, 5, 
10, and 15 years after release. The contrast in 
success rate between the better and the worse out- 
come groups progressively increased, however, 
as the years elapsed. 

Followup studies of more recent Federal prison 
releasees suggest that Federal community correc- 
tional services since 1956 have enabled the system 
to reduce recidivism more effectively than it did 
20 years ago. All these research findings and 
others are interpreted as indicating a need for 
more extensive and prolonged post-release aid 


to prisoners, and for more long-run followups in 
evaluating these services. 

The contrasting findings for different correc- 
tional systems and diverse historic periods sug- 
gest the need fisst, for consistency in the way out- 
come is measured, and secondly, for comparisons 
based on theoretically distinct types of offenders 
rather than on a cross-section of a correctional 
agency’s clients. With such sampling, conclusions 
would be on failure rates of particular types of 
criminal, for example, young recidivist auto 
thieves, narcotic addicted property offenders, etc. 
Findings on recidivism rates for such types should 
be more consistent and stable than findings on all 
of each agency’s clientele, since the proportions of 
each type may vary greatly for the different 
agencies compared or for different periods in the 
history of any agency. 


The Federal Pretrial Services Agencies 


By DANIEL B. RYAN 
Chief Pretrial Services Officer, U.S. District Court, Brooklyn, N.Y. 


619, 88 Stat. 2076, 18 USC 3152 et. seq.) is 

comprised of two titles. The first establishes 
a schedule of time limits in which the Federal 
courts must dispose of criminal cases. The second, 
which is the focus of this article, creates 10 pre- 
trial services agencies within the Federal judicial 
system. The general functions of these agencies 
are to make bail recommendations, supervise per- 
sons on bail and assist them with employment, 
medical, and other services designed to reduce 
crime on bail. It was also expected that these 
agencies would “greatly enhance the operation of 
the Bail Reform Act of 1966.”! 


Ter SPEEDY TRIAL ACT of 1974 (P.L. No. 93- 


Summary of Title II 


The Act itself is best examined by looking at 
its codified form as found in chapter 207 USC 
title 18. 


Section 3152: Establishment of Pretrial Ser- . 


vices Agencies.—This section authorizes the Ad- 
ministrative Office of the United States Courts to 
establish on a demonstration basis, 10 pretrial 


1 Senate Report No. 93-1021, 93d Congress, 2d Session (1974) at 1 
(hereinafter referred to as “Senate Report’’). 


services agencies in representative Federal dis- 
tricts. The Administrative Office has in turn 
created a Pretrial Services Branch (within the 
Division of Probation) which is responsible for 
drafting regulations, developing standards, pre- 
paring staff descriptions, and developing a statis- 
tical reporting and evaluation procedure to 
monitor the effectiveness of the system. 

Section 3153: Organization of Pretrial Services 
Agencies.—This section states that the powers of 
five of the agencies will be vested in boards of 
trustees and that the powers of the remaining 
five agencies will be vested in the Division of Pro- 
bation of the Administrative Office of the United 
States Courts. Each board is established by the 
chief judge of the district and is composed of a 
district court judge, the United States attorney, 
two members of the defense bar, the chief pro- 
bation officer, and two members of community 
organizations. 

The division of authority represents a compro- 
mise between two positions in the House and 
Senate, regarding the structure of pretrial ser- 
vices—one being legalistic, the other economic. 
Those who drafted the Senate version of the Act 
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were most comfortable with the board of trustees 
model because it was similar to that of the Dis- 
trict of Columbia Bail Agency, after which the 
pretrial services agencies were originally sup- 
posed to be modeled. Secondly, there was recog- 
nition of the fact that: 


. many federal judges are hesitant to permit pro- 
bation officers to get a “head start” on the preparation 
of presentence reports because of the obvious conflict 
between the definitional role of the probation officer, 
as a representative of court administration associated 
with punishment, and the constitutional presumption 
of innocence. The application of that practical difficulty 
here leads to the conclusion that this hesitancy, plus 
potential resentment that may arise on the part of the 
defendant at being so “classified” before a determination 
of guilt or innocence, may not only impede the probation 
officer in the performance of pretrial tasks, but also 
may defeat the purpose of such services altogether. 


On the other hand, the House was swayed by 
testimony of Mr. Kirks, Director of the Admini- 
strative Office of the United States Courts, in 
which he observed that: 


The Federal Judiciary has a competent and well 
organized United States Probation Service which is 
fully capable of performing the principal duties that 
would be assigned to separate Pretrial Services Agen- 
cies. The probation system is really the logical home 
for pretrial services. The duties to be performed by 
the new services agencies would be essentially no 
different than the duties presently performed by pro- 
bation officers whose principal functions are (1) the 
preparation of presentence reports for use of the United 
States district judges in imposing sentences in criminal 
cases, and (2) supervising persons placed on probation 
status by the district courts or released from federal 
prisons on parole or mandatory release. 

To establish separate pretrial services agencies, to 
provide information about and supervision of persons 
accused of crime during the brief period prior to trial 
would certainly be duplicative and expensive.? 


The Act in its final form reflects the experi- 
mental nature of title II in establishing five 
agencies of each type and calls upon the Adminis- 
trative Office, in its final report, to compare the 
accomplishments of the pretrial services agencies 
operated by the Division of Probation with those 
operated by boards of trustees. 

Finally, in regard to this section, the chief 
probation officer in each probation-operated dis- 
trict also serves as the chief pretrial services 
officer, while the boards of trustees appoint a 
chief pretrial services officer, in their respective 
districts. 

Section 3154: Functions and Powers of Pre- 
trial Services Agencies.——In this section, the 
46 (hereinafter “House Congress, 2nd Session (1974) at 


House Report at 45. 
* Senate Report at 51. 


various functions that Congress contemplated for 
the pretrial services agencies are stated. They 
include: collection and verification of information 
pertaining to eligibility of defendants for release; 
recommendation of conditions of release; super- 
vision of released persons; operation or contrac- 
ting for operating facilities for custody or care of 
those released prior to trial, such as halfway 
houses, treatment centers and counseling pro- 
grams; recommendation of modified release condi- 
tions; coordination of other agencies to serve as 
third party custodians of released defendants; as- 
sistance in obtaining legal, medical, social and 
unemployment services; preparation of pretrial 
detention reports as are required by rule 46(g) 
of the Federal Rules of Criminal Procedure; and 
finally, any other functions assigned by the court. 

It should be noted that this section permits the 
court in each of the selected districts to make 
either broad or limited use of its pretrial services 
agency, since the wording of the section begins 
with: “Each Pretrial Services Agency shall per- 
form such of the following functions as the dis- 
trict court to be served may specify,” and ends 
with: “Perform such other functions as the court 
may, from time to time assign.” With regard to 
the above, the Senate Report states: 

. . . the committee does not intend that their (pretrial 

services agencies) responsibilities be restricted to bail 

proceedings. The agencies could perform any service, 
as set out in Section 3154, for any defendant prior to 
or even in lieu of trial. For example, the committee 
sees no reason why the agencies could not provide 
services for defendants who are in pretrial diversion 

programs... .4 

Of course, the extent to which this intention of 
Congress is carried out will depend on the needs 
of each court and the imagination of the chief 
pretrial services officers. 

Since section 3154 embodies most of the sub- 
stance of title II, a few comments on some of its 
major points are in order. First, it should be ob- 
served that 3154(1), which authorized pretrial 
services agencies to collect, verify and report in- 
formation pertaining to the pretrial release of 
defendants to the appropriate judicial officer, 
demonstrates a perception on the part of Congress 
that the Federal Bail Reform Act of 1966 (18 
USC 3146) was not working as efficiently as had 
been intended. The Senate Report made this at- 
titude quite clear when it stated: 


Although there are no statistics on the operation of 
the Bail Reform Act outside of the District of Colum- 
bia, it is common knowledge that many judges are 
reluctant to release defendants pursuant to the Act and 
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all too often when they do, defendants either commit 
subsequent crimes or become fugitives. This situation 
exists because district courts do not have personnel to 
conduct interviews of arrested defendants so that 
judges can make informed decisions as to whether to 
release defendants. 

Judges without sufficient information on a defendant’s 
eligibility for pretrial release either detain the de- 
fendant until trial or guess at the defendant’s likeli- 
hood to remain in the jurisdiction. When the Court 
takes the former course, it, in effect, ignores both 
Federal law and constitutional requirements that a 
defendant be released prior to trial. 

Thus the drafters of the Speedy Trial Act 
stated a major weakness in the Bail Reform Act. 
It is rather unfair to tell judicial officers that 
they must make informed decisions as to pretrial 
release, without providing any mechanism for 
them to acquire the information needed to carry 
that mandate out. This, of course, leads to the 
question, ‘“Why is a pretrial services agency nec- 
essary to perform this function?” 

A rather simplistic answer to this question 
would be, “For the same reason it is necessary to 
have a probation department that provides judges 
with information that aids in sentencing.” Ob- 
servation of bail reform efforts has led commen- 
tators to point out the values of establishing 
agencies charged with the specific duty of ascer- 
taining facts relevant to the release of the de- 
fendant. The reason for this is obvious—the 
pretrial release decision is in theory best arrived 
at by an examination of facts related to the de- 
fendant’s background which are objectively re- 
ported to the judicial officer. Those who would 
argue that this function could just as well be 
performed by prosecutors, public defenders, or 
law enforcement agencies have a limited under- 
standing of the resources, priorities and motiva- 
tions of those agencies as they operate in 
American courts today. 

Section 3154(1) also calls upon pretrial ser- 
vices agencies to make recommendations as to 
appropriate release conditions for each defendant. 
It is this area that may prove to be the most 
challenging to the agencies during the pilot 
period, since fashioning recommendations that 
will reasonably assure the appearance of the de- 
fendant at trial, while respecting the presumption 
of innocence is at this time an imprecise science. 
Judges and magistrates have little difficulty re- 
leasing defendants with good community roots 

5 Senate Report at 24-25. 

®° American Bar Association Project on Minimum Standards for 
Criminal Justice, Standards Relating to Pretrial Release, p. 49. 


he Des Moines Pilot Correctional Program, the New Haven 
Redirection Center, New York Bail Reevaluation Program, etc. 


who are charged with relatively nonserious 
crimes. It is the case of the indigent, “serious” or 
“violent” defendant that will call for imagination 
and conviction on the part of the judicial officer 
and pretrial services officer when considering 
bail. 

These so-called “tough” cases are the ones that 
continue to spend time in pretrial detention. This 
is best dramatized by the figures presented by 
Professor Daniel J. Freed of Yale Law School in 
his testimony before the Senate Subcommittee on 
Constitutional Rights (on S. 895, 1971). At that 
time Professor Freed pointed out that despite the 
intent of the Bail Reform Act of 1966 (18 USC 
3146 et seq.), the number of man-days in deten- 
tion for Federal offenses had increased from 1.2 
million in 1965 to 1.4 million in 1969; and that 
a 1.7 million figure was projected for 1971. 

The experiences of various state pilot projects 
have shown that these “‘tough” cases can be re- 
leased and with the aid of community resources 
or custodians these defendants will prove to be 
reliable bail risks.‘ Congress gave the pretrial 
services agencies the tools to secure the release 
of these poorer bail risks by granting them the 
authority to revise and modify their initial re- 
ports and recommendations (3154(2)), supervise 
defendants (3154(3)), contract for custodial or 
treatment services (3154(4)), and serve as co- 
ordinator for local custodial agencies (3154(6) ). 

All of the above provisions allow the pretrial 
services agency to reexamine the facts and cir- 
cumstances involved in those cases that are 
initially detained because the judicial officer feels 
the defendant is such a poor bail risk that a 
surety bond is required. Where appropriate, the 
agency should be able to fashion a pretrial release 
“package” of nonfinancial conditions that the 
judicial officer may substitute in lieu of the 
surety bond that is causing the defendant to be 
detained. 

During the first 6 months in which it was 
operating, the Pretrial Services Agency in the 
Eastern District of New York had considerable 
success in securing the release of defendants who 
had been detained because of their inability to 
post surety bonds. From April 1, 1976, to Septem- 


ber 31, 1976, 43 defendants who were incar- 


cerated following their arraignment were later 
released on nonfinancial conditions due to the 
efforts of the agency. The average initial surety 
bond for these defendants was $28,930, with 
bonds ranging from $1,000 to $250,000; charges 
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varied from Theft of Mail (18 USC 1708) to 
Armed Bank Robbery (18 USC 2113(a) (d)); 
conditions of release went from _ unrestrictive 
(personal recognizance) to relatively restrictive 
(residence in a halfway house with narcotics 
treatment). 

While 43 might seem like a small number of 
postarraignment releases, the figure takes on a 
new significance when the following is consid- 
ered. By changing the conditions of release, 3,090 
pretrial detention days (which cost $27.26 per 
day) were avoided in a 6-month period alone. In 
addition, it is worth mentioning that only one 
of these “poor” bail risks was arrested for a new 
crime during the pretrial period, and none failed 
to appear or absconded. 

The legislative history of the Speedy Trial Act 
indicates that Congress recognized that it is one 
thing to set appropriate conditions of pretrial 
release and another to assure compliance with 
them. The following makes the above statement 
clear: 

Therefore, even if a defendant is released on his own 
recognizance prior to trial, on a condition set by the 
judge, for example, that the defendant refrain from 
associating with certain persons or that he not use 
narcotic drugs, there is no agency charged with assur- 
ing compliance with the judge’s order .... 

Title II of S. 754 would attempt to alleviate the 
fugitive problem by providing 10 Federal Districts on 
a demonstration basis with sufficient resources to both 
conduct bail interviews and supervise conditions of 
release.8 
Obviously, if the pretrial services agencies are 

to recommend conditions of release and assure 
compliance, they must have some means of en- 
forcing these conditions. For that reason, section 
3154(5), which provides that the agencies shall 
inform the court of violations of release con- 
ditions and recommend modifications of release 
conditions, was included in the legislation. If the 
agencies are to gain the confidence of the other 
members of the criminal justice establishment, 
they will have to demonstrate their reliability in 
assisting the court in enforcing conditions of re- 
lease. However, in their desire to impress, they 
should also exercise discretion and avoid report- 
ing violations that are trivial or unrelated to the 
theory of bail. 

Section 3155: Report to Congress.—Here, the 
Director of the Administrative Office of the 
United States Courts is directed to report annu- 
ally to Congress on the accomplishments of the 
pretrial services agencies. Criteria of effectiveness 


8 Senate Report, at 25. 


are stated as crime reduction, detention reduction, 
and improvement of the operation of chapter 207 
of title 18 (Release). The 10 agencies are to be 
compared with state-operated programs and tra- 
ditional money bail practices. In addition, the five 
board of trustee agencies are to be compared with 
the five Probation Division agencies. In his fourth 
annual report the Director is to make any recom- 
mendations he might have concerning modifica- 
tion or expansion of the agencies. 

Section 3156: Definitions.—This section defines 
certain terms that appear in chapter 207. 


Issue of Confidentiality 


The question of the extent to which the Pretrial 
Services Agencies may disclose information con- 
cerning defendants is a complex one that bears a 
more extensive analysis than is possible here; 
however, the importance of the issue is such that 
a brief examination of the area isin order. | 

Probably the best way to approach the issue is 
to keep two basic principles in mind; first, that 
the pretrial services agencies (PSA) must depend 
primarily on the defendants themselves for the 
information that they need to perform the func- 
tions of making bail recommendations and pro- 
viding supervision (the word “primarily”’ is used 
here in recognition of the fact that information 
given by defendants is most often verified by 
third parties, or that information necessary for 
performance of PSA functions can be gathered 
independently; if defendants were reluctant to 
speak to pretrial services officers, however, the 
agencies would be hard pressed to operate effec- 
tively) ; and secondly, that the candor and truth- 
fulness desired of defendants will not be 
forthcoming if they fear that information they 
provide will be used to incriminate them. 

For reasons embodied in the two aforemen- 
tioned principles, section 3154 (1) provides limited 
confidentiality for information in the agencies’ 
files or bail reports. This provision may be 
broken down as follows: (1) In general, the in- 
formation is to be used only in initial bail hear- 
ings and in subsequent bail violation hearings, 
(2) the Division of Probation and the boards of 
trustees are authorized to issue regulations 


creating policy on the release of agency informa- 
tion, (3) the regulations must create an exception 
to the confidentiality requirement for other 
agency members and researchers, (4) exceptions 
may be made to allow agency information to be 
released to treatment agencies contracted pur- 
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suant to section 3154 (4), to probation officers for 
the purpose of writing presentence reports and 
in limited cases to law enforcement agencies, (5) 
information is not to be admissible on the issue 
of guilt in any judicial proceeding but the Di- 
vision of Probation and boards of trustees may 
permit agency information to be used on the issue 
of guilt for a crime committed in ‘the course of 
obtaining release. 

This section of the statute is an important one, 
for the proper operation of the pretrial services 
agencies themselves and bail reform in general. 
Most pretrial release programs on the state and 
local levels have had to rely on unofficial agree- 
ments with prosecutors in their jurisdictions that 
agency files and employees would not be subject 
to subpoena on the issue of the guilt of defendants. 
While these agreements have almost universally 
been honored, there have been isolated breaches 
which have contributed to the basic uneasiness 
that bail agencies and defendants must always 
feel about pretrial information until the agree- 
ments become law. Perhaps this statutory grant 
of confidentiality on the Federal level will en- 
courage state legislative bodies to provide similar 
protections to bail programs within their juris- 
dictions, much as the Federal Bail Reform Act 
provided the basis for many positive changes in 
pretrial release practices in many states. 

Getting back to the provisions of the statute 
itself, it is obvious that the pretrial services agen- 
cies have been given the opportunity to fashion 
regulations that may vary a good deal from one 
another. In addition, the ambiguity of certain 
parts of the section (“Such regulations may 
create an exception to the confidentiality require- 
ment so that access to the agency files will be 
permitted . . . in certain limited cases to law en- 
forcement agencies for law enforcement pur- 


poses”), combined with the limited amount of 


information available in the legislative history 
of the Act, give rise to a number of questions 
about the specific operation of the confidentiality 
regulations themselves. Examples of a few of 
these are: (1) Who is entitled to a copy of the 
pretrial services report at a bail hearing? (2) 
What are the limited cases in which information 
may be given to law enforcement agencies? (3) 
May pretrial services information be used to im- 
peach a defendant? 

In deciding which of the optional exceptions 
to adopt, both the Division of Probation and the 
boards of trustees had the assistance of the gen- 


eral counsel of the Administrative Office. The 
legal memorandum and model regulations that 
were circulated by that office were also helpful in 
resolving some of the questions that were men- 
tioned above. The influence of both the memoran- 
dum and the model regulations was such that 
despite the aforementioned opportunity for differ- 
ences in the regulations among the 10 agencies, 
they are surprisingly uniform. 

All three of the permissible exceptions men- 
tioned in the statute have been adopted by the 
five Probation Division and the five board of 
trustee agencies, with minor variations. All 10 
permit information to be released to contracting 
custodial or treatment agencies provided that . 
such agencies sign nondisclosure agreements to 
protect the information. 

United States probation officers are permitted 
to receive pretrial services information in all 10 
districts, but in the Eastern District of New York 
the information is only released following a plea 
or finding of guilty and the signing of a release by 
the defendant and his attorney. 

The optional exception of releasing information 
to law enforcement agencies for law enforcement 
purposes would seem to have been more severely 
limited in the board of trustee agencies than the 
Division of Probation agencies, in that the former 
have all stated that their information is only re- 
leased to law enforcement agencies to investigate 
violations of pretrial release conditions, while the _ 
latter provide enforcement officials with informa- 
tion to investigate failures to appear, violations 
of pretrial release conditions and crimes allegedly 
committed by a defendant during his period of 
pretrial release. The apparent difference between 
the two sets of regulations disappears when one 
considers that both failure to appear and com- 


-mission of a new crime while on pretrial release 


are both violations of bail conditions. The sample 
questions that were mentioned relating to the 
rules of confidentiality have also been dealt with 
rather uniformly. The Probation Division agen- 
cies permit the pretrial report and recommenda- 
tion to be distributed to the judicial officer and 
the defense counsel, while the board of trustee 
agencies provide the reports to the judicial officer 
only. Nine of the agencies will not permit their 
information to be used to impeach a defendant 
on the theory that this would indirectly bear on 
the issue of guilt. 
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Pretrial Services Agencies and Crime Control 


One issue that has been on the periphery of 
bail reform during the past few years has been 
the question of the propriety of conditions of re- 
lease that may be outside the traditional concepts 
of bail. Since the primary focus of most bail re- 
form legislation and programs has been the re- 
duction of pretrial detention, the illegality of 
conditions attached to release has seldom been 
raised. Most likely, this neglect is the result of a 
feeling on the part of those involved in bail re- 
form that as long as the defendant was released, 
any nonfinancial conditions that were imposed 
were a small enough price to pay for being on the 
street. 

In theory, however, there has been a recognition 
that conditions of release that are not related to 
a defendant’s appearance in court, may be as 
onerous (to the tradition of bail, as well as the 
law of bail) as pretrial detention. If this were not 
so, why is the policy that the defendant should 
be released on the least restrictive condition that 
will reasonably assure his appearance at trial 
found in the Federal Bail Reform Act, the Na- 
tional Advisory Commission on Criminal Justice 
Standards and Goals, the American Bar Associa- 
tion Minimum Standards for Criminal Justice 
and the bail statutes of several states? 

As previously stated, challenges to the legality 
of conditional release requirements have been 
limited, but title II of the Speedy Trial Act may 
force the issue to be resolved in the Federal courts 
since the legislative history of the Act makes it 
clear that the drafters of the legislation saw the 
title as “based on the theory that more careful 
selection of defendants for pretrial release and 
closer supervision of released defendants, like 
trial within 90 days, would reduce pretrial 
crime.’’”® 

This theme runs throughout the legislative 
history of the Act, and for that reason adminis- 
trators of the Federal pretrial services agencies 
might well feel justified in making release recom- 
mendations and supervising defendants with the 
primary purpose of crime reduction. 

Opponents of such an interpretation could ar- 
gue against that theory on the same grounds that 
preventive detention is opposed—setting bail on 
the basis of a defendant’s likelihood of committing 
a second crime is violative of the presumption of 
innocence and due process. 


® Senate Report, at 51. 


Rather than analyzing the applicability of those 
arguments here (since they have never been re- 
solved as to preventive detention), a third position 
is proposed at this time. Briefly stated, that 
position is that the pretrial services agencies 
should not turn their backs on the traditional 
notion of bail, which is primarily to assure a de- 
fendant’s appearance in court, and that any re- 
duction in crime that may come about through 
their recommendations should only be secondary 
(beneficial) byproducts of the agencies’ opera- 
tions. 

This position is based on two arguments one 
legal, the other practical. The first is that taking 
“dangerousness to the community” or likelihood 
of recidivism into account when recommending 
conditions of pretrial release or supervising a 
defendant is violative of the controlling Federal 
Statute concerning bail (18 USC 3146). 

The above conclusion is arrived at by reading 
two cases, United States v. Leathers, 412 F.2d 
169 (D.C. Cir. 1969) and U.S. v. Thompson, 452 
F. 2d 133 (C.A.D.C.). 

United States v. Leathers states that: 

A comparison of 18 USC §§3146 and 3148 indicates 
convincingly that danger is not to be considered prior 
to trial in a non-capital case. Any lingering doubt on 
that score may be put to rest by a perusal of the 
legislative history of the Act.... 

The Act creates a presumption in favor of releas- 
ability on personal recognizance or upon the execution 
of an unsecured appearance bond. It is only if such a 


release will not reasonably assure the appearance of 


the person as required that other conditions of release 
may be imposed .... 


All conditions of pretrial release have as their goal 
the close supervision of the defendant in order to cur- 
tail his opportunity to flee. A desirable byproduct is 
that often any danger to the public presented by the 
release can also be minimized. 

Keeping the principles of 18 USC 3146 in mind, 
we then turn to their applicability in the 10 dis- 
tricts in which the pretrial services agencies oper- 
ate. The specific question asked is whether the 
criterion of dangerousness to the community may 
be taken into account in those districts since those 
agencies will be evaluated on (among other 
things) their effectiveness in reducing pretrial 
crime. If the holding in U.S. v. Thompson were 
to be applied to that question, the answer would 
be negative. In that case, it was held that the 
District of Columbia preventive detention statute 
could not be applied to defendants in the District 
of Columbia, who were charged with Federal 
offenses, since to do so would set different stand- 
ards of release for those defendants than those 
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TABLE 1.—Pretrial data for 10 pretrial services agency districts, 9/1/74-8/31/75: 
Cases detained until disposition (convicted defendants only) 


Sample 

Size 

Eastern District of New York 115 
Southern District of New York 180 
Eastern District of Michigan 171 
Eastern District of Pennsylvania 148 
District of Maryland 85 
Northern District of Georgia 132 
Northern District of Illinois 170 
Western District of Missouri 89 
Central District of California 142 
Northern District of Texas 85 
TOTAL 1,317 


TABLE 2.—Pretrial data for 10 pretrial services agency districts, 9/1/74-8/31/75: 
Cases initially detained and subsequently released 


Number De- 
tained & Later 
Released 

Eastern District of New York 13 
Southern District of New York 0 
Eastern District of Michigan 30 
Eastern District of Pennsylvania 3 
District of Maryland 9 
Northern District of Georgia 7 
Northern District of Illinois 27 
Western District of Missouri 7 
Central District of California 41 
Northern District of Texas 17 

TOTAL 154 


Percent of Number De- Percentof Average Days 
Casesfor tained Until Sample Detained 
Data Period Disposition Detained 
18 22 19.1 127 
19.5 32 17.8 127 
183 24 14.0 107 
28 21 14.2 98.8 
19.9 14 16.5 62.4 
30.8 17 12.9 67 
28.6 20 11.8 142 
37.7 18 20.2 122 
12.9 42 29.6 78 
19.5 26 30.6 94.5 
20.8 236 17.9 102.6 
Percent of Average Bail Violation 
Sample Detention Violations Rate 
Days 
11.3 14 2 15.4 
17.5 2.8 3 10.0 
2.0 28.3 2 66.6 
10.6 4.1 0 0 
5.3 6.7 z 14.3 
15.9 3.1 3 pie! 
7.9 3.8 0 0 
28.8 6.8 3 7.3 
20 4.3 2 11.7 
17 74 16 10.4 


TABLE 3.—Pretrial data for 10 pretrial services agency districts, 9/1/74-8/31/75: 
Cases released at first appearance 


Number 

Released 
Eastern District of New York 80 
Southern District of New York 148 
Eastern District of Michigan 117 
Eastern District of Pennsylvania 125 
District of Maryland 62 
Northern District of Georgia 108 
Northern District of Illinois 123 
Western District of Missouri 64 
Central District of California 59 
Northern District of Texas 42 
TOTAL 928 


in other Federal districts. Such a distinction made 
solely on the basis of situs of the crime was held 
to be violative of equal protection guarantees. 
Those who would argue that the pretrial ser- 
vices agencies should make bail recommendations 
that consider dangerousness to the community 
or that they should impose conditions of super- 
vision on defendants that are primarily related 
to deterrence or rehabilitation of pretrial de- 
fendants are essentially promoting the same 
position that the court struck down in U.S. v. 


Percent of Bail Violation Violation Rate 

Sample Violation Rate (all releases 

tables 2 & 3) 
69.5 2 2.5 43 
82 2 1.3 1.3 
68.4 10 8.5 8.8 
84.4 3 2.4 3.9 
72.9 0 0 0 
81.8 4 3.7 43 
72.4 7 3.7 6.6 
71.9 2 3.1 2.8 
41.5 6 14.2 9 
49.5 2 2.4 5 
70.5 38 4.1 49 


Thompson; that is, a separate set of criteria for 
pretrial release exists in 10 of the Federal dis- 
tricts, and these criteria are based upon the 
geography of the alleged offense. 

The second argument to be made in favor of 
pretrial services agencies dealing only with the 
traditional notions of the purpose of bail is a 
practical one, based on the distinct possibility that 
Congress may have overestimated the problem 
of crime committed by those on pretrial release. 

The above tables were based on data supplied 


= 
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by the Pretrial Services Branch. They indicate 
the bail violation rate (which was composed of 
both failures to appear and arrests while re- 
leased) for all 10 demonstration districts was 
only 4.9 percent. The data provided represented 
20.8 percent of all convicted cases in those dis- 
tricts for the year September 1, 1974, to August 
31, 1975. While any amount of new crime com- 
mitted is a serious matter, perhaps the figures 
would indicate that the pretrial services agencies 
can best expend their energies trying to reduce 
the initial detention rate of approximately 30 per- 
cent, rather than worrying about preventing 


criminality (other than failure to appear at trial) 
on the part of a relatively few defendants. 


Conclusion 

Title II of the Federal Speedy Trial Act of 1974 
will allow the Federal criminal justice system to 
experiment with many techniques and theories 
in bail reform which have as yet been untested 
at most levels of government. Both the provision 
of resources and the statutory protection of con- 
fidentiality for PSA information can go a long 
way toward the establishment of programs that 
will balance the interests of society and those of 
defendants more eeety in the area of pretrial 
release. 


Parole Legislation 


By M.G. NEITHERCUTT, D.CRIM. 
Codirector, National Council on Crime and Delinquency Research Raeiei: Davis, California 


ONSIDERABLE attention is currently being de- 

voted to the general topic of “determinate 

sentencing.” Although there are many sides 
to the issue, and many approaches to these sides, 
this article attempts an overview of current pro- 
posed and enacted legislation on determinate sen- 
tencing and the use of parole. First, some basic 
considerations are pertinent. 


1 In the language of California’s Senate Bill 42: “The Legislature 
finds and declares that the purpose of imprisonment for crime is 
punishment.” See: “California to Abolish Indeterminate Sentencing: 
Legislature Says Purpose of Prison is Punishment,” Criminal Justice 
Newsletter 7:1-3 (September 13, 1976). In contrast the Maine legis- 
lature says it seeks to “ - prevent crime through the deterrent effect 
of sentences, the rehabilitation of convicted persons, and the restraint 
of convicted persons when required in the interest of public safety.” 
S.P.113-L.D. 314, An Act Creating the Maine Criminal Code, Title 
17-A (Chapter 499, Public Law). Augusta: State of Maine, 1975, 
p. 773-69. 

2 See: House Enrolled Act No. 1259. Indianapolis: 99th Indiana 
General Assembly, Second Regular Session, 1976; “Indiana Enacts 
Determinate Sentencing Law,” Criminal Justice Newsletter 17:6-7 
(May 24, 1976); and Department of Correction’s Response to Sentenc- 
ing Provisions of Proposed Penal Code Known as H.B. 1259. India- 
— Indiana Department of Corrections, January 12, 1976 

mimeo). 

A S.P.113-L.D. 314, An Act Creating the Maine Criminal Code, Title 
17-A, op. cit. 

4 Analysis of SB42, as amended August 14, 1975, Modification of 
Felony Sentencing Structure. Sacramento (undated mimeo); California 
Legislative Analyst, Analysis of Senate Bill No. 42 (Nejedly) as 
Amended in Senate April 28, 1975, 1975-76 Session. Sacramento: State 
of California, May 9, 1975; California Senate Bill No. 42. Sacramento: 
State of California, December 2, 1974 (Amended in Senate 3-4-75, 
4-28-75, 8-7-75, 8-14-75, 4-22-76, 8-3-76, and 8-26-76). 

5 Summary of the Report to the Illinois House Judiciary II Com- 
mittee by the Subcommittee on Adult Corrections. Springfield, Illinois: 
Illinois State Legislature "game II Committee, Adult Corrections 
Subcommittee, June 24, 

® Definite Sentencing: An i ccealicaniiis of Proposals in Four States. 
Lexington: The Council of State Governments. March 1976 and 
“Minnesota Sentencing Biil Vetoed,” Criminal Justice Newsletter 7:6 
(May 10, 1976). 

7 House Bill No. 1535. Olympia: State of Washington 44th Legis- 
lature, 2nd Extraordinary Session, hago A 22, 1976. Note that not 
all pending legislation is included in these tables. 


Legislative Sentencing 


The move to determinate sentencing carries 
several imputations: (1) the legislature assumes 


a competency to sentence unknown defendants 


either to a specific term or to a range of terms, 
(2) the power of the “sentencing court’ tends to 
be greatly circumscribed, (3) release discretion 
is minimized, and (4) the punishment of crime, 
not the offender, becomes the focus of sentence 
fixing. Many arguments are issued in support of 
determinate terms. These sentences are said to be 
“fair,” because everyone is treated equally; they 
are seen as protecting the citizen offender from 
intrusions undocumented as to effectiveness ; they 
are said to protect the law-abiding from unwar- 
ranted leniency; and swiftness, sureness, and 
clear advance notice of sanction are claimed for 
them. 

Translation into action may reflect different 
attributes, though. Figure 1 points this out. 
Herein is a summary of the terms recently pre- 
scribed by law in Indiana,? Maine® and Califor- 
niat and of proposals in Illinois,» Minnesota,® 
and the State of Washington.? 

We may ask ourselves what reflections on the 
assumptions underlying determinate sentences 
(earlier described) appear here. The first con- 
clusion is that these sentencing provisions are 
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FIGURE 1.—Sentencing provisions. ILLINOIS (Proposed) 
Felony Level 
INDIANA (7-1-77) \ ae Murder Death, Life or 20-30 Yrs. 
Felony Level Fixed Term Within: Fixed Term Within: 
With prior unrelated Class A conviction Life “Enhanced” 12-18 Yrs. 
With 2 or more prior unrelated felony con- CLASS 2 3-7 Yrs. 
victions 20-80 Yrs. “Enhanced” 7-11 Yrs. 
CLASS B 6-20 Yrs. CLASS 3 9-4 Yrs. 
With 2 or more prior unrelated felony con- “Enhanced” 3-7 Yrs. 
victions 10-50 Yrs. CLASS 4 1-3 Yrs. 
CLASS C 2-8 Yrs. “Enhanced” 3-7 Yrs. 
With 2 or more prior unrelated felony con- 
victions 5-38 Yrs. MINNESOTA (Proposed) 
CLASS D 2-4 Yrs. NO CRIME Fixed Sentences 
With 2 or more prior unrelated felony con- CLASSES Range from 1 to 20 Years. 
victions 2-34 Yrs. 


MAINE (5-1-76) 


Felony Level Fixed Term Within: 


Felony Level 


WASHINGTON (Proposed) 


1° Homicide Life Murder ist Life or 30-42 Mcs.* 
CLASS A! 9-11 Mos. 

2° Homicide 20-Life a ™ 
CLASS A 0-20 Yrs. Extended 44-52 Mos. 
CLASS B 0-10 Yrs, CLASS A? 30-42 Mos. 
CLASS C 0-5 Yrs. “Extended” 5-7 Yrs. 
CLASS D 0-1 Yr. CLASS B! 40-50 Days 
CLASS E 0-6 Mos. “Extended” 9-15 Mos. 
CALIFORNIA (7-1-77) 4-8 Mos. 
Capital Offenses—Death or 7-Life (Indet.) xten “% 2-4 Yrs. 
One of 3 Fixed Terms: CLASS C 15-25 Days 
NO CRIME 5, 6 or 7 Yrs. “Extended” 1-3 Mos. 
CLASSES 3, 4 or 5 Yrs. CLASS C2 25-35 Days 
2,3 or 4 Yrs. “Extended” 3-9 Mos. 

16 Mos., 2 or 3 Yrs. *Bill is Self-Contradictory. 
FIGURE 2.—Burglary first sentences. 
INDIANA MAINE CALIFORNIA ILLINOIS MINNESOTA WASHINGTON 
(7-1-77) (5-1-76) (7-1-77) (Proposed) (Proposed) (Proposed) 
2-4 Yrs. Up to 20 Yrs. 2,3 or 4 Yrs. 3-7 Yrs. 2,4 or 8 Yrs. 9-11 Mos. 
or 2-34 Yrs. or 2-9 Yrs. or 7-11 Yrs. or 44-52 Mos. 


not uniformly determinate. A prescribed term of 
20-50 years is not legislatively determinate, so it 
differs insignificantly from those in many other 
states whose sentence laws are called “indeter- 
minate’”’—until the judge pronounces a sentence. 
Thereafter, as will become clear shortly, the 
“fixed” term still is very flexible, given good time 
award potentials and so forth. 

Another obvious fact is that these bills do not 
uniformly constrict judicial latitude. When the 
sentencing band is 60 years wide, limitation of 
powers has hardly descended. On the other hand, 
when probation is not allowed where a prior 
felony conviction exists’ there is the appearance 
of incisive diminution of sentencing discretion. 
However, that appearance may be deceptive, de- 
pending on whether or not the prior record is 
taken into account at sentencing. 

Join with this release discretion considerations 
and the inevitable deduction is that these laws 


In Indiana. 


are not aimed consistently at minimizing dis- 
cretion. For example, the Illinois proposal could 
operate to virtually delete release discretion via 
its day-for-day good time provisions, with 30-day 
vestitures. In contrast, the Indiana law allows 
prison officials to deny good time awards alto- 
gether and granted time does not vest; the 
Washington State bill does not provide for good 
time. It is instructive to observe that the im- 
practicalities of relegating release decisions to 
prison officials fostered the birth of parole decades 
ago. 

One aspect of the fairness issue is whether or 
not assigning release decisions to persons who 
have a special stake in particular outcomes (like 
prison officials) is practical. Another facet of 
this consideration relates to sentence disparity. 
If we say it is “fair” for two people convicted of 
the same crime to receive the same sentence and 
impute unfairness to alternate arrangements, we 
would expect legislatures which undertake to 


INDIANA MAINE CALIFORNIA 
(7-1-77) (5-1-76) (7-1-77) 
Good time classes: Good time: Good time: 


(1) Day for day 10days per month 3 Mos./8 Mos. 
(2) Day for each 
2 days served 


(3) None 
Work time: Program time: 
2 days per month 1 Mo./8 Mos. 
Vestiture: Vestiture: Vestiture: 
None None Each 8 Mos. 


bring about fairness to assign the same sentences 
to crimes. Burglary in the first degree is an in- 
structive instance for comparison. Figure 2 
demonstrates that the sentence potential of bur- 
glary is quite varied in the six states being com- 
pared. In Indiana the term is 2 to 4 years or, with 
2 or more unrelated felony priors, 2-34 years. 

In Washington the range totals 2 months or, 
with “extension,” 8 months. Compared to Indi- 
ana’s 32-year range we see a disparity of 48 times 
as much latitude and 7 times as long a possible 
sentence in Indiana. Similar situations arise 
within the other states. Thus, these laws and bills 
do not assure “fairness,” as previously defined. 
And that observation is an important one. In 
truth, many people see that discretion is a neces- 
sary element of an acceptable sentencing struc- 
ture. Advocates of determinate sentencing con- 
cepts put us at risk to being misled on this crucial 
consideration.® 

Figure 3 summarizes the good (and work) 
time provisions in each of the six states under 
scrutiny. 

One striking feature of this comparison is that 
in two of the three states that have passed their 
“determinate sentence” legislation vestiture pro- 
visions are not included (giving the inmate no 
irrevocable rights to earned time) and, in the 
third, vestiture occurs at the end of the 8-month 
earning period, the least protective of the vesti- 


® Another striking example of disparity of opinion may be found 
in comparing a recent citizen committee proposal to a legislature with 
that legislature’s final enactment. The proposal called for fixing a 
15-month sentence for “‘Lewd acts on a child under 14 years of age” 
(source: Determined Sentencing Proposal. San Rafael, California: 
Coordinating Council of Prisoner Organizations, January 1975, p. 4). 
The new law fixes the sentence for that offense at 3, 4 or 5 years and 
singles that crime out as a “violent felony,” which means its presence 
as a prior conviction ending in prison can add 3 years per occurrence 
to a new violent felony sentence (source: California Senate Bill No. 
42, op. cit. pp. 82 and 124-125). 

10 Data do exist which will allow assessment of effects at a later 
date. See, for example, Median Time Served by Male Felons Released 
from Prison by Quarter, 1972 through 1974, Summary. Sacramento: 
California Department of Corrections, Administrative Information and 
Statistics Section, Research Division, February 18, 1975 (mimeo). 

11 This is defined as discretionary release by a paroling authority to 
active supervision in the community. 

Apparently the Indiana Parole Board-Clemency Commission will 
retain parole responsibility on parole violators reimprisoned and con- 
tinue revocation responsibilities. 
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FIGURE 3.—Good time and work time provisions. 


ILLINOIS MINNESOTA WASHINGTON 
(Proposed) (Proposed) (Proposed) 
Good time: Good time: None 
Day for day Day for day 
Vestiture: Vestiture: 
Every 30 days Monthly 


ture proposals; only in two of the three states 
where the legislation is still in bill form is vesti- 
ture specified. Thus, the three states where these 
“determinate sentence” statutes have passed have 
merely shifted release discretion from parole to 
prison authorities and have constrained these de- 
cisions to release at no less than 50 percent of 
the sentence. Data do not exist which allow 
definitive estimation of effects on prison time 
served.’ It seems fair to say, then, that where 
determinate sentence laws have passed they ap- 
pear to limit release discretion by raising the 
lower limit within the sentence at which prison 
discharge can occur. 

These bills do focus on the crime much more 
than current or recently replaced law. Whether 
that is laudable is subject to debate; whether 
these approaches would accomplish it is not. Only 
in Maine and California is any inmate character- 
istic or activity besides being “good” in prison 
able to impact time served on a given offense once 
sentence has been passed. 

Since none of these states would retain adult 
parole except on unusual or pre-existing sen- 
tences,!! the only way an offender could lengthen 
his term would be to lose good time, refuse par- 
ticipation in programs (in Maine and California, 
only) or violate his release conditions (in Indiana 
and California only and for no more than 1 year 
postrelease, absent substantiated cause) . 


Philosophy 


This leads to realization that these bills and 
new laws promulgate a subtle shift in sentencing 
policy which can be described as “determinate,” 
in a second sense. If we focus on the ways in 
which sentences greater than the basic terms 
enunciated can be imposed, we see this. Figure 
4 on page 25 abstracts those characteristics. 

The way in which a determination is made to 
elongate sentence is statutorily to be grounded 


é 
24 

1 

1 

2 

3 

F 

| 


PAROLE LEGISLATION 


FicurE 4.—Sentence elongation. 
INDIANA (7-1-77) 


Term: 

Felony: CLASS A 20-50 Yrs. 
Prior unrelated Class A Life 
2 or more prior unrelated felonies 20-80 Yrs. 
CLASS B 6-20 Yrs. 

2 or more prior unrelated felonies 10-50 Yrs. 
CLASS C 2-8 Yrs. 

2 or more prior unrelated felonies 5-38 Yrs. 
CLASS D 2-4 Yrs. 

2 or more prior unrelated felonies 2-34 Yrs. 


MAINE (5-1-76) 
Imprisonment Mandatory for 1° or 2° Homicide 
Dangerous Weapon Elevates Crime One Felony Class 


CALIFORNIA (7-1-77) 
Can Add:* 

1 yr.** per prison term 
14 middle of consecutive term 

not exceeding 5 yrs. 
lyr. If armed 
2 yrs. If use firearm 
3 yrs. If inflict bodily harm or “take excessively” 

1 of these only per offense 

*Up to the value of the base term, with exceptions. 

**3 Yrs. for specified violent crimes. 


ILLINOIS (Proposed) 


Felony: Term: 
CLASS 1 6-10 Yrs. 
“Enhanced”* 12-18 Yrs. 
CLASS 2 3-7 Yrs. 
“Enhanced’’* 7-11 Yrs. 
CLASS 3 2-4 Yrs. 
“Enhanced”’* 3-7 Yrs. 
CLASS 4 1-3 Yrs. 
“Enhanced”* 3-7 Yrs. 


*For recidivism/heinous offenses 


MINNESOTA (Proposed) 

Judge can increase or decrease term by 15%. 

Judge can increase sentence up to threefold for vio- 
lent offenses like aggravated assault, murder, man- 
slaughter, and armed robbery and for third sentence 
within 10 yrs. 


WASHINGTON (Proposed) 
Judge may extend term only when: 
A. To protect society from physical harm 
or 


B. To protect society from repeat offender. 


solely in terms of the offense and offending 
record. Repeatedly the literature tells that prior 
record is among the strongest predictors of future 
offending. However, a mechanistic base of this 
type assumes that people do not change. That 


12 It is fascinating to note that these determinate sentencing moves, 
though they strip parole boards at least of power—if not life—move 
discretion to even a less fettered arena. The California law, for ex- 
ample, requires courts to give reasons for sentences—-an encroachment 
parole boards now find familiar—simultaneously leaving the prose- 
cutor’s options untouched. Senate Bill No. 42, op. cit., p. 129: “1170.1. 
The trial judge shall state the reasons for his sentence choice on the 
record at the time of sentencing.” No careful student of criminal 
justice can fail to see that ‘determinate sentences” are legal fictions 
as long as prosecutors can charge/sentence bargain. 

18 To my knowledge there are no publications on the contents of 
the remainder of this article. These are my deductions from conver- 
sations with paroling authorities in the various states. 

14 “Minnesota Sentencing Bill Vetoed,”’ loc. cit. 
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assumption often is correct; it frequently is in 
error, as well. 

In other words, this type of legislation makes 
a defendant awaiting sentence a prisoner of his 
past offending record. Once he receives his Indi- 
ana sentence there is nothing he can do to shorten 
his term except “‘be good”; effort he may lend to 
work is worth only one-third that he expends on 
“being good” in Maine. Of the other four states 
considered, only in California is “program time” 
rewarded and, again, it has only one-third the 
value of ‘‘goodness.” 

So these approaches largely trade away the in- 
mate’s option to expend effort to cut his punish- 
ment and replace his ability to impact his near- 
term destiny with the promise that he will not 
be subjected to the caprice of professional re- 
lease decisionmakers (parole boards) that could 
result in a long-term deprivation of liberty. What- 
ever may be observed about the imperfections of 
these boards, they seem both more inclined to and 
better outfitted for term fixing than are prose- 
cutors and judges.'* The simple truth is (unless 
these new laws can work miracles which have 
escaped past efforts) that current indeterminate 
sentence structures have the characteristics neces- 
sary to just and adaptable term fixing. That they 
operate imperfectly—or in ways subject to indi- 
vidual statements of reservations—is a fact of 
life which a “new” structure will not alter mean- 
ingfully. 


Current Legislation Status 


As has been reflected earlier, determinate sen- 
tence laws have passed in Maine (effective May 
1, 1976) and Indiana and California (effective 
July 1, 1977). It is, of course, hazardous to at- 
tempt a recap of pending legislation.’* As nearly 
as I can tell, the Illinois bill stands a good chance 
of introduction in their coming legislative session. 
There will be a new governor there soon and that 
is no small consideration, given the incumbent’s 
role to date. 

The Minnesota legislation passed and fell be- 
fore a veto.'t To see something like it arise again 
would be unsurprising. In Florida the bill died 
when its fiscal implications surfaced. The Wash- 
ington legislation has just been introduced (in 
January 1976) so its trajectory is uncertain. (The 
bill looked at herein is only one of three pending 
in that State.) Its current form is a bit hard to 
take too seriously, though, since it does such 
things as prescribe both life and 3-year terms for 
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first degree murder, and 3 years for first degree 
kidnapping, 10 months for first degree arson, and 
45 days for first degree extortion. 

There are several other states in which this 
kind of legislation is at least under consideration. 
In most of them the existing drafts are quite pre- 
liminary. 

In Alabama the matter of parole abolition still 
pends though they have implemented a good 
time law. In Alaska a bill similar to that in 
Illinois is in committee. Arizona is experiencing 
strong pressure toward “flat time’ sanctions for 
narcotics offenses. A special session of the Colo- 
rado legislature convened this month (September 
1976) to deal with corrections. A legislative com- 
mittee is reviewing a determinate sentence bill 
in Connecticut currently. Delaware is mulling 
over both parole abolition and determinate sen- 
tencing prospects. In July 1974 a Kansas law 
took effect establishing mandatory sentences for 
certain gun crimes and placing parole determi- 
nations on those offenses in the hands of insti- 


15 For example: Lindsey, E., “Historical Sketch of the Indetermi- 
nate Sentence and Parole System,” Journal of the American Institute 
of Criminal Law and Criminology XVI:9, 21, 30, and 76 (May 1925); 
Rubin, S., The Law of Criminal Correction. St. Paul: West Publishing 
Co., 1963, pp. 137ff and, more recently and specifically, Meyers, L., 
Jr., “The Illinois Justice Model: A Rational Approach to Operationaliz- 
ing Justice,” Americar, Journal of Corrections (1976) (in press). 
This last represents a “revision” of earlier estimates, the latter—in 
my judgment—being the more nearly accurate, certainly as regards 
parolees. See: “‘Synopsis—Justice Model Legislation,” Chicago: Illinois 
Law Enforcement Commission (1974) (mimeo), p. 28. 

16 Gottfredson, D.M., M.G. Neithercutt, J. Nuffield, and V. O’Leary, 
Four Thousand Lifetimes: A Study of Time Served and Parole Out- 
comes. Davis, California: NCCD Research Center, June 1973, pp. 19ff 
and Berecochea, J., D.R. Jaman, and W.A. Jones, Time Served in 
Prison and Parole Outcome, An Experimental Study. Sacramento: 
Research Division, California Department of Corrections, 1973. 

17 Pasela, G.E., W.H. Brown, M.S. Zeigler, and M.G. Neithercutt, 
“Time Served: Parole Outcome and Type of Sentence,” Appendix D of 
Final Report, Uniform Parole Reports, Grant Year May 1, 1973-April 
30, 1974.” Davis, California: NCCD Research Center, May 1974 (un- 
published). 

18 “Governor Walker’s Proposed Justice Model, An Analysis of Its 
Impact.” Chicago: John Howard Association, July 1975 (mimeo). 

1® Gottfredson, D.M., “Some Positive Changes in the Parole Process,” 
paper presented at the “Successes and Failures of Parole’ panel, 
American Society of Criminology, Toronto, November 1, 1975, pp. 
10-11; Waller, I., Men Released From Prison, Toronto: University of 
Toronto Press, 1974; Adams, S., W.S. Heaton, and J.D. Spevacek, 
Performance of 432 Reformatory Releasees, Washington, 

.: D.C. Department of Corrections, February 1969; Adams, S., W. 
Caldwell, B. Allen, and C. Barros, Twelve-Month Performance of Cor- 
rectional Complex Releasees by Category by Release, Washington, D.C.: 
D.C. Department of Corrections, December 1971; “Outcomes for One- 
Year Follow-up of 1972 Adult Institution Release Cohort, by Sex, Type 
of Release, and Type of Outcome,” Madison: Wisconsin Division of 
Corrections, December 1974 (mimeo); and Prison Without Walls, Re- 
port on New York Parole, New York: Praeger, 1975, p. 167 (Note 
that in this last work the text says parole is not superior to con- 
ditional release but an analysis of the table shows over the 4 years 
reported that parolees perform with superiority, particularly in the 
last 2 years reported—1970 and 1971); Crime in the United States 
1975, Washington: U.S. Government Printing Office, August 25, 1976, 
p. 46; and Morris, P. and F. Beverly, On License: A Study of Parole, 
London: John Wiley, 1975. 

20 82% is the “Continued on Parole” valued reported on 1974 1- 
year followup in National Probation and Parole Institutes, ‘1974 
Parolees, One Year Follow-up and Trend Analysis,” Uniform Parole 
Reports Newsletter. Davis, California: NCCD Research Center, Septem- 
ber 1976. For an extensive treatment see: Neithercutt, M.G., W.H. 
Moseley, and E.A. Wenk, Uniform Parole Reports: A National Cor- 
rectional Data System. Davis, California: NCCD Research Center, 
March 1975. Latest 3-year violation rates are running only 28 percent. 
See: National Probation and Parole Institutes, ““You Asked For It— 
1971 Parolees, Three Year Follow-up and Trend Analysis,"”” Uniform 
Parole Reports Newsletter. Davis, California: NCCD Research Center, 

uly 

21 In fact, I would argue that parole is performing too effectively. 
It makes good social policy sense to have a fairly substantial violation 
rate, even though the political flack gets thick at times. 
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tutional staff. The last Missouri General Assembly 
limited parole/probation eligibility on specified 
offenses. 

In Ohio a determinate sentence bill was intro- 
duced but died. Its prospects of reintroduction 
seem good. In the State of Washington several 
bills are under consideration, including one em- 
bodying the presumptive sentencing concept. 


Impact 


We have looked at some of the claims for de- 
terminate sentencing, the proposed and enacted 
structures for implementation, some philosophical 
implications, and a “progress report” on legis- 
lative activities. There remains the hard question 
of what the effectiveness of these changes to de- 
terminate sentencing would be. It has been argued 
that fixed sentences accompany shorter prison 
terms served,!® and, since time served and parole 
success are not related in a linear fashion,?® de- 
terminate sentences are preferable to indeter- 
minate. Unfortunately, the assertion that fixed 
sentences lead to shorter times served has not 
been documented to my satisfaction; in fact, there 
is good recent evidence to the contrary.’* So, 
in my opinion, this issue may be concisely laid to 
rest thusly: (1) It is apparently the case that 
time served is related to parole outcome in a 
curvilinear fashion—that is, those who serve the 
shortest and longest terms perform best on pa- 
role; (2) when the differences in shorter and 
longer term-serving offenders are statistically 
controlled, time served and parole outcome do 
not appear to be strongly related; and (3) cur- 
rent determinate sentence proposals/legislation 
apparently will have the effect of raising time 
served,'* an ineffective remedy to the crime 
problem. On the other hand, though, I think it 
impossible for rational men to argue that offend- 
ers do not prey less on the general population 
while they are imprisoned. 

We may also ask the effectiveness question 
about parole release versus other types of prison 
departure. Several studies show that parolees per- 
form better in the community than those released 
via other mechanisms.!® It is not my impression 
that the evidence is overwhelming, but the pre- 
ponderance is in favor of parole. Parole is cer- 
tainly less expensive than extended imprisonment 
and with “success” rates running near 80 per- 
cent,”° it is unrealistic to expect further improve- 
ment?! in the effectiveness of parole as a likely 
or commendable goal. 
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The Politics of Corrections’ 


By DAVID FOGEL, D.CRIM. 
Executive Director, Illinois Law Enforcement Commission, Chicago 


HIS WILL be a brief examination of why we 
[in corrections (and in other disciplines in 

criminal justice) appear to be by and large 
politically impotent as a group. , 

A few qualifiers first. Te speak of “American 
corrections” as an entity is at best difficult. The 
most charitable comment one might make is that 
the field is experiencing ‘‘uneven levels of de- 
velopment”—technological and moral. The ‘“‘ad- 
vanced” states have taken and implemented every 
new blueprint for hope as soon as it was dry off 
the social scientist’s drawing board. Massive 
shifts of policy and organization followed each 
new spirited fad but after a few decades of prac- 
tice, evaluation showed that. all had produced 
little new in the way of payoff. The “developing” 
states eyed their “advanced” counterparts in mid- 
stream and began a long legislative struggle to 
“modernize” their own systems. An example 
would be the idea of central diagnosis and the 
prescriptive treatment model. About the time the 
“developing” states broke ground they found that 
their “advanced” colleagues were no longer as 
enthusiastic about diagnosis and treatment as 
they had been formerly. Finally, we can see the 
third group, whom we shall call the “backward” 
or “emerging” states, developing a glimmer in 
their eyes for the dimly perceived clinician. If 
things work right the latter should complete and 
open their diagnostic center in 15 years; just 
about the time the developing states (now open- 
ing such facilities) will be converting them into 
recreation or visiting areas. 

How can something like this happen in an age 
of instantaneous communication? We have several 
problems which are complicated by a phenomenon 
known as the state legislature—absent, inci- 
dentally, in practically all other “advanced” or 
for that matter “backward” civilizations. 

But there is more. Does research guide our 
action? Is knowledge a factor in the political 
arena? In corrections, is knowledge power? I 
see little evidence of it. If we know that filth, de- 
meaning living conditions, racism and barbaric 


* Adapted from a Ls nei colivered, at the 23rd National Institute 
Pa Crime and Hotel, Kiamesha Lake, N.Y., 
une 1976. 


punishment make prisoners less safe on the 
streets why are these practices not halted—for 
rational reasons, if not moral ones? Why must 
courts intervene? Probably because nobody who 
cares enough, counts much. There are only a 
handful (less than a thousand) of lawyers who 
received an impetus from the Chief Justice in 
1969 and are subsequently working through the 
American Bar Association’s Commission on Cor- 
rectional Programs and Facilities and public in- 
terest law firms to carry on a struggle to remind 
correctional administrators that they administer 
their programs in the United States not in 
Budapest or Sao Paulo. The fortress prison still 
houses the majority of United States prisoners 
and remains a hazard to the public safety. It in- 
cubates resentment and violence. It remains a 
latent volcano. If we knew that our hospitals, 
where everybody is perceived as a “constituent,” 
endangered the public’s health, a public outcry 
would be raised and change which seems glacial 
(as Norval Morris puts it) in corrections would 
occur as a tidal wave. 

I am cautioned by colleagues that only a coa- 
lition of each pocket of power among the criminal 
justice syndicalists groups can lead to effective 
change. They argue that talking about our short- 
comings and airing out dirty linen in public will 
simply alienate the very ones we need to involve 
in order to modernize the system. Despite my 
cynicism about the current system, however, I 
remain an optimist about change. But I do believe 
we need to end the 150-year conspiracy of silence 
and let the public become a part of the coalition. 
For too long corrections has remained a play- 
ground for professionals and a civil service sine- 
cure for others. It has taken an enormous human 
toll and not just on the prisoners. Clinicians have 
given up, in most cases, and whatever capacity 
they may have formerly possessed for moral out- 
rage has largely eroded after 5 or so years of 
prison practice. Guards, too, pay for their con- 
fused jobs with spiritual and physical abuse. Al- 
though they come from the same socioeconomic 
groups as convicts—and lately, from similar 
ethnic groups as well—they are being radicalized 
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increasingly to the right by these prison ex- 
periences, while their interest and lives might 
be better served by coalescing with groups closer 
toward the center. Like the kept, the keeper is 
victimized by the system. They—all of us—are 
patsies in a system of local politics, both on a 
state and county level. 

One of our central problems is continuity of 
leadership in corrections. The selection process 
being what it is, control is usually shared by the 
executive and the legislative branches. Change 
in either gives rise to what I call the “2-year per- 
spective.” Most states experience gubernatorial 
or legislative elections every 2 years. Between 
campaigns, which can sometimes run a year as 
James Q. Wilson reminds us, most politicians do 
not worry much about crime or corrections. Cor- 
rectional reform, then, must overcome cyclic po- 
litical timidity ; general public apathy in relation 
to an unattractive political clientele—criminals; 
distressingly rapid and irrational changes in pro- 
fessional leadership; and finally, a historic re- 
sistence to change by what Wilson calls “criminal 
justice syndicalism” (the power holding profes- 
sionals). It is little wonder that correctional 
modernization takes a bumpy back seat in this 
environment of unresolved tensions. 

The core problem, as I see it, is a largely amoral 
leadership specifically in corrections but generally 
in criminal justice. It has been largely content 
with housekeeping, job retention and stability. 
In the legislative arena, with a few notable 
exceptions, we have no coherent direction, fre- 
quently kow-tow to the “conservative presump- 
tion” about variety of issues the 
administration of justice and are captives in a 
process which at best is dedicated to incremental 
change. Can’t each of us immediately identify the 
legislator who has filled the vacuum created by 
the absence of strong professional correctional 
leadership in our state? Isn’t there one extremist 
who holds power despite the fact that he knows 
little and cares less about prisons? In Illinois 
other legislators refer to such an extremist leg- 
islator as “the warden.” For example, as a result 
at best, of a weak statewide correctional program 
and at worst complicity between correctional 
leadership and “the warden,” Illinois has ex- 
perienced the phenomenon of one president of 
the American Correctional Association being 
driven from a state agency directorship while 
another former president of ACA, in complicity 
with “the warden,” was able to defeat a senate 
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confirmation for another agency directorship in 
corrections. “The warden” had no problem in 
talking about the latter event on the senate floor. 
New York, Nevada, Florida, Pennsylvania, and 
California in recent years experienced parallel 
situations in corrections, parole, and corrections 
boards candidacies. 

Severe fragmentation in the corrections and 
criminal justice system largely account for these 
events. Most legislators do not enjoy giving up 
corrections to one or two so-called “wardens” but 
they are at a loss to pick out a clear direction and 
the necessary professional or public constituency 
to broaden the legislative concern for informed 
change. As a result, a small bloc of legislators 
can hold prison reform hostage, while arch con- 
servative groups in our State or, a sheriffs as- 
sociation in another, can defeat a candidacy and 
individual legislators can interrupt or end years 
of progress with their ability to go after indi- 
vidual correctional leaders. Reforms never out- 
live reformers and the conservative presumption 
becomes a self-fulfilling prophecy. Second level 
leadership witnessing such phenomena have their 
timidity reconfirmed while the atmosphere chills 
for entering practitioners. \ 

All of this leaves us where we began. The 
question now turns to our capacity to take the 
reins of leadership from the self-serving both in 
our own profession and from the political op- 
portunists. My judgment is that we probably 
possess the capacity but I’m not sure about the 
will. I suggest a two-pronged approach. First 
that we get our own house in order on a national 
level to provide an image for the states. It is not 
that we suffer from a lack of political behavior or 
that we do not understand the need for clout in 
the political arena, my concern is rather that our 
efforts are involuted and played out at the lowest 
level. There is a danger as the maxim goes, “If 
you don’t act as you think, you end up thinking 
as you act.” We are captives of our perspectives 
and therefore it is not surprising that we con- 
tinue to think as we act. Some new thinking 
might produce some new activity. I don’t have 
any quick answers but I should like to raise a 
few questions and perhaps point in a direction 
or two. 

Why is it that at the national and even state 
levels major new programs and legislation can 
arise, be debated and implemented without ref- 
erence to the profession of corrections? Could 
this happen in medicine or law without the in- 
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volvement of the AMA or ABA? Who outside the 
readers of this journal (and probably a good 
number of readers as well) knows the name of 
the president or the executive director of the 
ACA, where it is located or what it does? When 
an important question arises which has nation- 
wide significance for correctional practice, whom 
do the media turn to for guidance and clarifica- 
tion of public information? What is the position 
of the profession on, say, coerced treatment of 
prisoners or medical experimentation with in- 
mates? If ACA was forcefully against any form 
of experimentation (such a position seems, at 
this writing, to be emerging) and then found 
several of its members permitting it, would the 
latter be disciplined? If the ACA Standards say, 
for example, that 30 days in the hole (punitive 
segregation) is the outside time and 20 states are 
in practice ranging from 30 days to several 
months, what could be done about it? What force 
do the Standards have? I could raise dozens of 
similar questions but suffice it to say that while 
we write standards to enforce discipline behind 
the walls we have very little among ourselves. 
The entire ACA certification process is voluntary. 
Imagine the public reaction to voluntary certifi- 
cation of hospitals! 

By focusing on prisons I do not mean to neglect 
field services. One need only see the latest Gen- 
eral Accounting Office report (May 1976) on pro- 
bation to understand what GAO meant when it 
found that probation is a “system in crisis.’”’ Else- 
where I have recommended the strengthening and 
reorganization of probation from its present aim- 
lessness of purpose and the abolition of parole 
both as a release-from-incarceration mechanism 
and as a mandatory postprison service. The latter 
simply duplicates what in many states already 
exists as a probation service. It is not clear as to 
why we need parallel structures when the ex-con- 
vict returns to his home county. Most states have 
emphasized parole service when the odds are bet- 
ter taken on tight, well-developed preinstitutional 
services which can also serve those returning to 
the free community. But we have an enormous 
political problem to overcome before one can feel 
sanguine about even placing a bet on probation, 
namely, the tradition of local politics and crony- 
ism which much of probation has become mired 
in over the years. Perhaps a state-operated system 
will be the fastest way of insuring common train- 
ing, recruitment, practice, and standards enforce- 
ment. Still another problem which cannot be 


addressed immediately is the “liberation” of 
probation (supervision at least) from the judici- 
ary, especially when it is not always clear that 
the field seeks such freedom. The emergence of a 
new national field services organization, which 
at first appeared to be still another duplicative 
fragment in an already overorganized field, may 
serve a necessary consciousness-raising function 
in the long range development of an independent 
and accountable probation service. The new or- 
ganization may, in a word, bring probation (in 
the developmental sense) out from behind the 
judicial cloak. 

To summarize the first point then is to say that 
we need to project an image of a tightly organized 
and disciplined profession. I would add however 
that while we may occasionally rely upon self- 
evaluation and voluntary compliance for develop- 
ing new thrusts, those processes are likely to do 
more harm than good. The hallmark of a group 
called a profession is minimally its claim to pos- 
session of a transmittable body of knowledge. 
After almost two centuries are we going to tell 
the public we have nothing to say—that we are 
going prison-by-prison to engage in self-study to 
arrive at consensus about the need for improve- 
ment? Don’t we know yet? Can’t our views be 
stated? Of course they can. Our problem isn’t 
ignorance—its timidity. If we want to be listened 
to, beyond a visible presence in the legislative and 
public eye, we need to project tough, confident, 
and purposive leadership. After a couple of cen- 
turies we should be able to publish a statement of 
minimal standards for corrections and we should 
be self-disciplined enough by now to enforce such 
standards without continual judicial intervention. 
We should have a track record which demon- 
strates that when colleagues intentionally violate 
constitutional standards that the profession’s or- 
ganization will show some dismay rather than as 
in one case I was privy to witness an attempt by 
colleagues to take up a collection to help'a warden 
pay a federally imposed fine. 

The time is approaching when the prophecy in 
the following ACA Standards statement may 
become fact: 

. .. American taxpayers and legislators will no longer 

accept justifications for retention or expansion of 

‘present correctional apparatus on the basis of currently 
available facts. If correctional administrators do not 
aggressively give direction to self-evaluation of both 
the strengths and more importantly the gaps in our 
knowledge between theory and practice then other less 


qualified investigators may well take over the task. 
(p. 609) 
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My last point is that beyond our intraprofes- 
sional problems and the local political arena we 
have an interprofessional (between other actors 
in criminal justice) problem as well. But here I 
want to describe and focus us on the necessity 
to understand the large political environment in 
which we live and in which we strive for change. 
Correctional professionals do not need to be told 
that prisons are stuck in a dependent environ- 
ment. Prisons control very few events about them. 
Many people have a stake in how a prison op- 
erates: the neighboring community, the news- 
paper, the local and state legislators in the 
district, the vendors, the staff, prison reform 
groups, unions, prisoners, their families, local 
merchants including nearby motels, the governor, 
parole board members, local law enforcement, a 
host of professional associations, to name a few. 

In the best of times these unresolved tensions 
produce a stasis or a bit of growth which can be 
reversed by any single event, element, or varying 
combination of individuals or groups. An escape, 
a scandal, a strike and years of progress may 
erode in a media blitz. Why? I’m not sure about 
this either but I have an idea that it has to do 
with the differing perspectives or ambivalences 
about the purpose of criminal justice. The various 
actors in the administration of criminal justice 
in their day-to-day struggles to capture, indict, 
prosecute, defend, judge, treat or keep custody 
over offenders develop points of view over time 
about the major purpose of the system. They per- 
ceive that, while they could use additional re- 
sources, the major obstacles to effective practice 
of their discipline lie with the work being done 
by those in the other subsystems of criminal! jus- 
tice. Each is frustrated from the speedy adminis- 
tration of justice by the “peculiarly twisted logic” 
of the other. Police, prosecutors, defenders and 
judges are engaged in a formal and informal 
system which calls for different and often con- 
flicting decisionmaking perspectives. All in all it 
works fairly well. It’s the way we tame the pos- 
sibility of the unbridled power of the state from 
overtaking all of us. We don’t permit monopolies 
of power to persist along the continuum of crimi- 
nal justice. We permit only the police a monopoly 
of force in the community but after arrest it 
shifts to the prosecutor but again only until it 
moves to a formal hearing. Even here it is miti- 
gated through negotiation with defenders. It is 
only after conviction that we let an agency of the 
criminal justice system (corrections) control the 
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adjudicated offender pretty much as it sees fit 
and, frankly, we don’t know what to do with that 
kind of unbridled power. I don’t mean to limit 
the ambivalence to correctional institutions. In 
Chicago our parole officers go to their daily ap- 
pointed rounds with Freud in one hand and a .38 
in the other. It’s still not clear that they don’t 
need another .38. Being a cop and a counselor is 
a tough business. 

We could play a more creditable and credible 
role in power politics if we entered the arena 
with a set of publicly recognized goals. Ones 
which all of us in criminal justice adopted thus 
producing a superordinate purpose for our role 
in the administration of the system. Our pockets 
of power now arise in response to our ephemeral 
control over the offender. Without upsetting the 
wisdom inherent in our system of checks and 
balances or necessary systemic conflict what 
would justice look like in practice if we in the 
subsystems adopted a similar view about the 
purpose of the criminal law—for example, to 
punish violators; about discretion in plea bar- 
gaining and sentencing—for example, to narrow 
the former and make both more visible; about a 
prison sentence—for example, to make it deter- 
minate; about drug addiction—for example, to 
decriminalize it, etc. 

I don’t want to reinvent the National Advisory 
Commission. Rather I believe the national as- 
sociations in criminal justice might, in the in- 
terest of public credibility, take the initiative in 
simply letting everyone know what they believe. 
It may seem like pie in the sky to think that we 
could ever get police, lawyers, judges, and war- 
dens to agree on major issues of the day. On the 
other hand isn’t this the problem! Doesn’t the 
public, through its legislatures, have the right to 
expect some common direction from their experts 
in criminal justice? Maybe we ought to be think- 
ing about a new kind of national organization 
whose membership is not limited to single disci- 
plines, but one which encompasses all of them 
(police, judges, prosecutors, correctional workers, 
etc.) and projects a purpose beyond self-aggran- 
dizement—the pursuit of justice. Perhaps this 
can be accomplished through communication 
between existing national organizations—but I 
doubt it. I believe the agencies of criminal justice 
or at least their organizations need a more force- 
ful national presence which in addition to guiding 
public information may also provide leadership 
on key issues for their local counterparts and 


si 

m 

tc 

jt 

il 

pi 

te 

m 

be 

W 

W 

si 

a 
W 
( 
0 

h 
il 

0! 

li 
E 
f 
te 
ti 
a 
: t 
: 
1 
F 


RELIGIOUS FREEDOM IN PRISONS 31 


signal a beginning of the end to our terrible frag- 
mentation. 

LEAA might play a productive role in bringing 
together the major organized voices in criminal 
justice. It has already taken a first tentative step 
in this general direction through the development 
of regional training centers for executives in 
criminal justice. Although this represents a first 
positive step it is not focused enough to meet the 
test of what I have in mind. Perhaps an invest- 
ment in periodic 3-day meetings for a year 
between presidents and staff of the leading 20 
professional organizations in criminal justice, 
with an interim steering committee, might be a 
worthy undertaking of the Law Enforcement As- 
sistance Administration. LEAA’s legacy will be 
evaluated by the contrast between what it found 
after years of fragmentation (up to 1968) and 
what it was able to establish in the way of link- 
ages and new integrated organizational forms 
(from 1968 on). Few seriously believe LEAA can 
or even should be charged with the mission of 
crime reduction. The exemplary programs LEAA 
has helped to create invariably burn out during 
institutionalization phases. The next generation 
of LEAA (which may well be its last as we have 


known it) could profitably focus upon what it 
will best be remembered for in posterity, namely 
that for the first time since the birth of the Re- 
public, criminal justice agencies, lured by dollars, 
began to speak to each other. History will tell us 
if talk was followed by joint planning, program- 
ming, coordination and translated into common 
purposes. 

My conclusion is that we in corrections need to 
get our house in order and to provide a strong 
and confident leadership to muster public credi- 
bility and political clout. Then we need to form 
alliances with others in criminal justice to ham- 
mer out minimal programs where congruence 
does exist. This may or may not lead to more 
rational practice and change but it will focus us 
upon what I believe will give us a more powerful 
voice among decisionmakers. Hopefully it also 
will force us to surrender those “goals” for 
offenders that serve only to enhance our own in- 
dividual pockets of power and to move toward 
the idea that we should all share a superordinate 
goal which transcends our individual disciplines, 
namely, the pursuit of justice. The trust placed 
in us by the public will be poorly served by any- 
thing less. 


Religious Freedom in Prisons 


By CLAIR A. CRIPE 
General Counsel, Federal Bureau of Prisons, Washington, D.C. 


T IS A MATTER of some interest to correctional 
| siministrators and to lawyers that the “cor- 

rectional law revolution” can be traced to re- 
ligious cases—specifically, to cases brought by 
Black Muslim prisoners in the early 1960’s. 

The correctional law revolution, of course, re- 
fers to the evolving concern of the courts (and, 
to a lesser degree, of the legislatures and of the 
practicing bar) in correctional matters. Applica- 
tion of constitutional guarantees to those behind 
prison walls was the first step. This mushroomed, 
into broader reviews of all prison programs and 
activities, of the effectiveness of confinement in 
the criminal justice scheme of things, and of im- 
prisonment as a justifiable or effective component 
of sentencing. 


1 Pierce vy. LaVallee, 212 F. Supp. 865, 293 F. 2d 233 (N.Y.—1962, 
1963); Fulwood v. Glemmer, 206 F. Supp. 370 (D.C.—1962); Ex parte 
Ferguson, 361 P. 2d 417 (Cal.—1961). 


Black Muslims—A Foot in the Door 


Not all would agree, but there is considerable 
validity to the proposition that Black Muslim liti- 
gation was the fuse to this legal explosion. There 
are prisoners’ rights cases on the books before 
1961—but they are sporadic, and lead to no con- 
sistent, nationwide body of case law in any area 
of correctional concern. 

With the Black Muslims making demands for 
recognition and for religious activities in prisons, 
prison administrators, and then courts, from one 
end of the country to the other, had to face the 
practical and the first amendment issues. In New 
York, in the District of Columbia, in California,! 
within a year’s time, trials and decisions started 
dealing with the Black Muslim claims. Some 
states decided to litigate the issue of whether the 
Nation of Islam was a religion at all, hoping, of 
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course, to show that it was not, thereby depriving 
it of first amendment protections completely. One 
court tackled the tough question of what a religion 
is, and concluded that the Muslim faith is a re- 
ligion. District of Columbia corrections officials 
conceded in court that the Nation of Islam was a 
religion, and was entitled to many of the activities 
its followers had been asking for.* It is my per- 
sonal recollection that that concession, however, 
did not result in an end to the legal challenges— 
to the contrary, hundreds of complaints and de- 
mands were filed by Muslims out of that correc- 
tions system alone. With that, the flood was loosed. 
Every correctional administrator and every court 
administrator knows, and could give us his own 
(usually pained) version of, what has happened 
in the way of prisoner suits from 1963 to today. 

The goal of this article is not to trace the com- 
plete history of the Black Muslim litigation or the 
historical development of religious correctional 
law. Having described how the Black Muslim 
prisoners got their foot in the judicial door, and 
then flung it wide open, if you will, it may be of 
further benefit to survey recent decisions in vari- 
ous religious areas—to describe the furnishing 
of this first amendment room where we now find 
ourselves. 


The First Amendment— 
The Double-Edged Sword 


“Congress shall make no law respecting an 
establishment of religion, or prohibiting the free 
exercise thereof.” 

In practice, this grand precept (contained in 
what is sometimes called a preferred amendment 
to the Constitution) would seem at first blush to 
call for the most complete individual religious 
liberty. Upon closer look, however, and as the 
tougher factual cases surface, a tension between 
the two phrases emerges. In prison, the tension 
between the establishment clause and the free 
exercise clause is often tight and sharply outlined. 


Recent Cases—Establishment of Religion 
The most common establishment issue is the use 


2 Fulwood v. Clemmer, supra, at p. 373: oth belief in the exist- 
ence of a supreme being controlling the destiny of man.’ 

3 Sewell v. Pegelow, 304 F. 2d 670 (1962). 

4 Rudd v. Ray, Civil No. 16843, 8th Jud. Dist. of Iowa, January 8, 
1976. 

5 The court did note that the State of Washington, in its consti- 
tution, while having similar prohibitive language about use of tax 
money for religious activities, specfically exempted and allowed for 
State chaplaincy services in its correctional and mental institutions. 
At this writing, the case is being appealed to the State Supreme Court. 
Amendment of the State constitution may have to be the ultimate 
solution, to maintain State financed chaplaincy services. 

© Cruz v. Beto, 405 U.S. 319 (1972). 

7 Abington School District v. Schempp, 374 U.S. 203, 296. 

8 O'Malley v. Brierley, 477 F. 2d 785 (C. A. 3, 1973). 
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of government money to build chapels and to pay 
for chaplaincy programs. 

There has been considerable attention given in 
the last few months to a ruling by a State judge 
in Iowa‘ concerning religious activities at the 
State penitentiary. Taxpayers brought suit to pro- 
hibit the use of State monies for the payment of 
chaplains’ salaries and for the maintenance of 
prison chapels. The court found this was not a 
violation of the establishment clause of the U.S. 
Constitution. However, the Iowa State Consti- 
tution contains the language: 

- nor shall any person be compelled to .. . pay 
tithes, taxes, or other rates for building or repairing 
places of worship, or the maintenance of any minister, 
or ministry. 

The Iowa court found that prison chaplains are 
such ministers, and that the State would have to 
be enjoined from using tax revenues for paying 
chaplains and for maintenance of places of wor- 
ship at the penitentiary.® 

The U.S. Supreme Court had before it allega- 
tions of improper establishment by the State of 
Texas of Catholic, Jewish, and Protestant pro- 
grams in its prisons, but failed to deal squarely 
with this issue.® Justice Rehnquist, in a dissenting 
discussion in that case, would find no establish- 
ment problems in the State’s providing religious 
facilities in prisons for different denominations. 

There is language in another Supreme Court 
opinion, not dealing directly with prisons, which 
I think provides sound guidance for prison ad- 
ministrators, in the first amendment area: 

The state must be steadfastly neutral in all matters 

of faith, and neither favor nor inhibit religion .. . 

(H)ostility, not neutrality, would characterize the re- 

fusal to provide chaplains and places of worship for 

prisoners and soldiers cut off by the state from all 
civilian opportunities for public communion.7 
This language obviously does not answer all prob- 
lems which may come up. On the tough issues, it 
becomes more evident how the two parts of the 
first amendment come into taut tension. 

In Pennsylvania, the U.S. Court of Appeals 
found that (under the establishment clause) two 
priests had no right to come into the penitentiary 
to visit inmates or conduct services (which the 
prison administration had terminated as being 
revolutionary and inciting the inmates).* The 
Court found that, on the free exercise clause, the 
inmates would have the right (like other sects) 
to have visits and services, unless the State has 
sound justification for denial. 

Two cases involving the Church of the New 
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Song (the cases being primarily known and cited 
for free exercise decisions) dealt with attacks on 
the submission of reports by prison staff com- 
menting on religious activities. One court held 
that there was not sufficient showing that any 
particular religion was being favored in the parole 
process which included oral or written reports 
by chaplains.” As an aside, the court did note that 
this was a very sensitive area. Another court, 
dealing with an attack upon use of taxpayers’ 
money for support of a chaplaincy program, ruled 
that the payment of chaplains by the Federal 
Bureau of Prisons was not unconstitutional.'® Re- 
ports by chaplains on inmates’ religious activities, 
which are then culled into more general reports 
which are considered in the parole process, were 
held to be unconstitutional. The court enjoined 
the submission of any such chaplains’ reports. The 
court found that, in allowing such reports, the 
government was abandoning the neutrality re- 
quired by the Constitution; that it was in effect 
promoting or even compelling participation in re- 
ligious activities. 

It is suggested that this last analysis in itself 
does violence to the neutrality doctrine. By for- 
bidding religious reports, the state is discriminat- 
ing against those who choose to be actively en- 
gaged in such programs. Where is the neutrality 
in allowing prison staff to comment on the in- 
mate’s involvement in work, in baseball, football, 
handball, in drug counseling, chess club, and de- 
bating—but when it comes to his singing in the 
chapel choir, engaging in religious study courses, 
or attending religious services, the state must 
completely avoid any hint of his involvement in 
its written records? Such a position in fact under- 
cuts sound correctional management: It allows 
reports to be written for parole consideration, or 
for any other correctional decisionmaking (such 
as classification, institution programming, release 
planning) with comment on the inmate’s history 
and current activities—but with a void as to what 
he has done in the religious area. Again, this is 
discriminatory against the person who chooses 
to engage in religious activities, and it deprives 


® Remmers v. Brewer, 494 F. 2d 1277 (C.A. 8, 1974). 

1 Theriault v. Carlson, 339 F. Supp. 375 (N.D. Ga., 1972). 

11 See Abington, above, for example. Also, see Anderson v. Laird, 
466 F. 2d 283 (C.A. D.C., 1972), cert. denied 409 U.S. 1076; military 
academies may not continue compulsory chapel. 

12 Nelson v. Heyne, 355 F. Supp. 451 (N.D. Ind., 1972). In fact, 
there is some indication the Supreme Court may find compulsory re- 
ligious activities more objectionable for juveniles than for — 

13 For example, Cantwell v. Connecticut, 310 U.S. 296 (1940). 

14 For example, Pierce v. LaVallec, 293 F. 2d 233 (C.A. 2, 1961); 
Banks v. Hanener, 234 F. Supp. 27 (E. D. Va., 1964) 

5 Sewell v. Pegelow, 304 F.2d 670 (C.A. ay 1962); 
Cunningham, 393 F.2d 775 (C.A. 4, 1968). 
® Walker v. Blackwell, 411 F. 2d 23 (C.A. 5, 1969). 

17 Barnett v. Rogers, 410 F. 2d 995 (C.A. De 

v. Sunningham, note 15 above. 
8 Walker, note 16 above. 


Abernathy v. 


1969); Abernathy 


the decisionmaker of information he needs to 
know as fully as possible about the individual in- 
mate. In my view, this court, ostensibly trying to 
protect neutrality, has abandoned it to the detri- 
ment of those who pursue religious activities. 

There does seem to be at least Supreme Court 
dictum that compulsory attendance ait chapel serv- 
ices would be an unconstitutional establishment 
action by the government.'! Despite this, one 
court held that Indiana could require attendance 
of juveniles at nondenominational religious serv- 
ices.!* This ruling is indeed suspect. 


Recent Cases—Free Exercise 


The language of the first amendment sounds 
absolute: “Congress shall make no law . . . pro- 
hibiting the free exercise (of religion).” A pre- 
ferred constitutional liberty it is; an absolute in- 
dividual freedom it is not. 

From a long line of cases, the premise is that 
the individual in our society has an absolute 
guarantee of freedom of religious beliefs. Actions, 
taken upon those beliefs, do not have absolute 
protection, but may be regulated to the extent 
necessary to protect the health, welfare, and good 
order of society.'* 

That same standard has been applied in prison 
religious cases, particularly in the Black Muslim 
decisions referred to earlier. Prison officials can- 
not take actions solely on the basis of an inmate’s 
religious beliefs.’ Restrictions may be placed on 
religious activities, to the extent the restrictions 
can be shown to be necessary in order to protect 
the security, health, or orderly running of the in- 
stitution. In the Black Muslim area, for example, 
the organization’s newspaper and publications 
may be excluded by prison authorities if they are 
shown to be inflammatory, posing a threat to the 
internal order and security of the institution.'* 
But, a court will not hesitate to look at issues of 
the paper; finding them nonhazardous, it will 
order them to be allowed in.'® Black Muslim re- 
quests to prison officials for special diet and for 
special meals after sunset during the month of 
Ramadan were answered by denials. These ad- 
ministrative denials were affirmed by the courts 
so long as the authorities could show that the in- 
mates were receiving adequate sustenance in 
selecting nonpork items on the menu (the pork 
items being specially marked so they could be 
avoided) '* and the special hours of feeding being 
shown to present serious security and administra- 
tive problems.?§ 
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The Supreme Court, in a case where a Buddhist 
inmate claimed he was discriminated against be- 
cause of his religious beliefs, said that if that in- 
mate was prevented from pursuing his faith in 
ways which were allowed to followers of other 
religions, there was obvious religious discrimina- 
tion and a first amendment violation.'® The court 
chose the phrase, “reasonable opportunities,” in 
defining what must be given to each religious 
group. It did note that not exactly the same chapel 
or place of meeting, or chaplain service need be 
provided, suggesting that this may well vary de- 
pending on the size of the inmate group. 

Three areas of dispute have been of significant 
concern in recent years: the Church of the New 
Song, the Metropolitan Community Church, and 
Kosher diet for Jewish inmates. 

The Church of the New Song (CONS) was 
organized and its teachings were written pri- 
marily by a Federal inmate. Its adherents were 
other prisoners. Despite the founder’s admission 
that it was started as a game, the District Court 
found the tenets of CONS sufficient to qualify 
it for first amendment protection.*° Once the 
Court found religious status, it concluded (largely 
on the Black Muslim precedents) that the inmates 
in the group are entitled to free exercise of their 
religion, and the State must show a compelling 
public interest in order to subjugate those free 
exercise rights. The Court of Appeals reversed, 
finding the teachings of this organization and the 
history of its founder sufficiently suspect to raise 
a question as to its integrity.*! It remanded the 
case, with directions to inquire into the validity 
of the religion and whether the beliefs of its fol- 
lowers were sincerely held, recognizing that the 
testing of the bona fides of a religion and its 
followers by a court is extremely difficult. Upon 
remand, a different court found that the CONS 
was not a religion, with first amendment protec- 
tions.*" 

The Metropolitan Community Church is fre- 
quently referred to as the homosexual or “gay” 
church, although its ministers point out that its 


1® Cruz v. Beto, note 6 above. 

20 Theriault v. Carlson, 339 F.Supp. 375 (N.D. Ga., 1972). 

21 Theriault v. Carlson, 495 F.2d 390 (C.A. 5, 19 974). 

2 Theriault v. Silber, 391 F.Supp. 578 (W_D. Tex., 1975). Inmates 
in ‘oan obtained recognition by Federal courts that they were entitled 
to first amendment protection as a religious group. Remmers v. ane 
361 F.Supp. 537 (S.D. Iowa, 1973); affirmed 494 F. 2d 1277 (C.A. 
1974). 

23 Lipp v. Procunier, 395 F.Supp. 871 (N.D. Cal., 1975). 

24 This information was supplied by California authorities, who 
agreed to a consent order in the Lipp case to resolve the complaint. 

25 U.S. v. Kahane, 396 F. Supp. 687 (E.D. N.Y., 1975—special Kosher 
provision must be made); U.S. v. Huss, 394 F. Supp. 752 (S.D. N.Y., 
1975) and U.S. v. Shlian, 396 F. Supp. 1204 (E.D. N.Y., 1975 (no 
special provision needed). 

26 Kahane v. Carlson, 527 F. 2d 492 (C.A. 2, 1975). 

27 Kennedy v. Meacham, 382 F.Supp. 996 (D. Wyo., 1974). 
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services and programs are open to all. Inmates 
in California requested the ministry and congre- 
gated services of the MCC. The State authorities 
banned all activities of the group. The State de- 
fended its actions, contending that the MCC is 
not a bona fide religion and that the ban on the 
MCC’s congregated services and group activities 
was justified by concern for the security of the 
institutions and the welfare and safety of the in- 
mates. A three-judge court rejected the first con- 
tention. It found that the MCC has the “cardinal 
characteristics” of a religion, “in that it teaches 
and preaches a belief in a Supreme Being, a re- 
ligious discipline and tenets to guide one’s daily 
existence.”** As such, the inmates are given the 
standing to contest the State’s total ban on their 
group activities. To retain the ban, the Court held 
that a compelling State interest in orderly prison 
administration would have to be shown, to the 
extent that, were it not for the ban, a clear and 
present danger of breach of prison security or in- 
mate safety would be present. Following this de- 
cision, California prison authorities allowed MCC 
representatives to enter the institutions and con- 
duct services and other ministry to inmates.*4 

Relying on court rulings that special religious 
diets or meals need not be prepared for Black 
Muslims in prisons so long as the inmates could 
adequately sustain themselves with what was 
regularly cooked and served, Federal officials de- 
clined to make special Kosher foods available to 
Jewish inmates. District courts in New York dis- 
agreed as to whether the Federal Bureau of 
Prisons was obliged to make special Kosher pro- 
visions.*> The question was resolved on appeal by 
a holding that the laws of Kashruth are of “deep 
religious significance” to a practicing Jew. Prison 
authorities, the Second Circuit held, must allow 
the Jewish inmate to observe dietary obligations, 
and must provide foods “sufficient to sustain the 
prisoner in good health without violating the 
Jewish dietary law.” °° This does not mean, as 
the Court of Appeals and later District Courts 
interpreting the ruling made clear, that inmates 
must be provided specific kinds of Kosher food 
which are preferable to them. 

Many other interesting issues have been raised 
in prison free exercise cases. For example: a hold- 
ing that a satanic religion need not be given 
special publicity opportunities in the prison (with 
an assumption that other groups were treated the 
same) ;** the ruling that persons in segregation 
do not have a right to attend religious services 
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with the regular population, especially when the 
inmate has a violent or disruptive background ;"* 
approval of prison requirements to cut hair, de- 
spite inmate claims that this violated their reli- 
gious beliefs or vows.*" A state, however, which 
argued that an inmate’s long hair was worn as in- 
dividual preference and not as related to his spir- 
itual beliefs lost when the court found that the 
hair length (for an American Indian) is indeed re- 
lated to his religious beliefs and therefore must 
be protected.*® Conjugal visitation has been 
denied, despite a claim of free religious exercise 

2s For example, LaReau v. MacDougall, 473 F. 2d 974 (C.A. 2, 1972); 
Pinkston v. Bensinger, 359 F. Supp. 95 a Ill., 1973); Konigsberg 
v. Ciccone, 285 F. Supp. 585 (W.D. Mo. 1968 

29 Proffitt v. Ciccone, 506 F. 2d 1020 ica. 8, 1974); Theriault v. 
Carlson, N.D. Ga., note 20 above. 

3° Teterud v. Gilliam, 385 F. Supp. 153 (S.D. Iowa, 1974). A Bureau 
of Prisons policy which permitted beards only to those inmates who 
had them for religious reasons at time of commitment to prison was 
held to be an impermissible, unconstitutional discrimination against 
those inmates who acquired sincere religious beliefs proscribing shaving 


after commitment. Maquire v. Wilkinson, 405 F. Supp. 637 (D. Conn., 


1975). 
31 Polalcoff v. Henderson, 370 F.Supp. 690 (N.D. Ga., 1973). 
32 Fallis v. U.S., 476 F.2d 619 (C.A. 5, 1973). 
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protection.*! Requests for a special Mormon home 
evening program were denied, with need for se- 
curity and uniform visiting rules as the justifi- 
cation.** 


Conclusion 


To predict in the correctional law area is fool- 
hardy: speculation is the wiser term, for where 
the law may yet go. In one respect, prediction may 
well be warranted. A quick glance through the 
cases discussed above and their citations makes 
it obvious that the issues are tough constitutional 
ones, but they have largely been dealt with in the 
lower courts. It is quite certain, and I think pre- 
dictable, that the Supreme Court must, in the next 
few years, grapple with some of these questions 
and give us clearer guidance in a most sensitive 
and important area of correctional administration 
and constitutional law. 


The Legal Responsibility of Probation 
Officers in Supervision 


By D. KUTCHER 
Assistant General Counsel, Administrative Office of the United States Courts 


chiatric Institute of Washington, D.C., and 

Folliard, and Rieser v. CBI Fairmac Corp. 
and the District of Columbia,' involving the lia- 
bility of local parole and probation officers, have 
greatly stimulated an interest in the legal re- 
sponsibility of probation officers to employers or 
prospective employers of persons under their 
supervision, and to the community. Moreover, the 
two cases suggest the advisability of guidelines 
to clarify the degree to which a probation officer’s 
accepted duty to his probationer must be tem- 
pered by a duty to protect the public. This subject 
requires consideration of three factors: (1) the 
legal responsibility owed to the public by the 
probation officer, (2) the potential liability the 
probation officer may be subject to in this area— 


Ts RECENT court decisions, Semler v. Psy- 


1 Semler v. Psychiatrie Institute of Washington D.C. and Folliard, 
5388 F.2d 121 (4th Cir. 1976) (state probation officer); Rieser v. CBI 
Fairmac Corp. and the District of Columbia (Civ. No.’s 1311-73, 1690- 
73) (D.D.C. Feb. 11, 1976) (local parole officer). 


2 See Restatement (Second) of Torts §§301(2) (h), 319 (1965). 
3 See United States v. Driver, 232 F.2d 418 (4th Cir. 1956). 
* See Johnson vy. Alldredge, 488 F.2d 820, 824 (3rd Cir. 1973). 


from the public and alternatively from the pro- 
bationer, and (3) the necessity of establishing 
guidelines with respect to appropriate actions to 
be taken by a probation officer in fulfilling his 
responsibility to the public and the person on 
probation. The last of these three factors is non- 
legal in nature, thus this article will primarily 
focus on the first two factors. 

I. Under general tort law an individual who 
has a special relationship of custody or control 
with respect to another person owes a duty of 
care to any third person(s) or the public who may 
be endangered by a lack of such care. A probation 
officer, as an agent of the court, has considerable 
control in supervising and implementing the con- 
ditions of a probationer in his charge,* sufficient 
to place him in that kind of relationship with his 
probationer.* 

Generally, it is recognized that his duties in 
that special relationship extend to protecting the 
public from the criminal or antisocial behavior 
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of persons being supervised, as well as promoting 
the rehabilitation of the person on probation.® 
That dual duty finds specific expression in imple- 
menting conditions of probation® and in search 
and seizure.*? A similar affirmative duty to pro- 
tect third person(s) or the public at large has 
been found to exist for other supervisory person- 


nel in other areas of work.* In balancing the- 


duty to the public and the probationer, the em- 
phasis on the side of the public is most acute 
where the person being supervised has known 
propensities to be violent.’ 

Probation officers should ascertain those acts 
or actions necessary to meet that duty of care 
to the public. That duty must be met either by 
giving the endangered person(s) proper warning, 
or by taking adequate steps to control the be- 
havior of the person being supervised.!” For 
example, a parole officer who placed a youth with 
a background of homicidal tendencies in a foster 
home, owed the family a duty to apprise them 
of his dangerous propensities.'! Similarly, a hos- 
pital that placed a mental patient at a ranch, owed 
the ranch owner a duty to inform him of the 
nature of the patient’s mental condition.'* A 
related case involved the duty of a psychothera- 
pist to warn the victim of the potential danger 
of his patient’s threat of physical violence, since 
the threats were seen as believable by the doc- 
tor.!* 

A disturbing aspect of this last case is that the 
court concluded that the danger to the public 
outweighed the confidential nature of the doctor- 
patient relationship, a confidential relationship 
arguably stronger than the one existing between 
the probation officer and probationer. Surely, if 


5 King v. United States, 203 F.2d 525 (8th Cir. 1953). 

® See Malone v. United States, 502 F.2d 554, 556-57 (9th Cir.), 
cert. den., 94 S.Ct. 809 (1975); Porth v. Templar, 453 F.2d 330, 333-34 
(10th Cir. 1971). 

7 See, e.g., United States v. Consuclo-Gonzalez, 521 F.2d 259, 266-67 
(9th Cir. 1975); Latta v. Fitzharris, 521 F.2d 241, 249 (9th Cir. 1975). 

8 See, e.g. Tarasoff v. Regents of The University of California, 
45 U.S.L.W. 2046 (Cal. Sup. Ct., July 1, 1976) (psychotherapist) ; 
Gibson v. United States, 457 F.2d 1391, 1399 (3rd Cir. 1972) (Job 
Corps personnel); Merchants National Bank and Trust Co. of Fargo 
v. United States, 272 F.Supp. 409 (D.N.D. 1967) (medical personnel) ; 
Johnson v. State, 63 Cal.2d 792, 73 Cal. Rptr. 240 (1968) (State 
parole officer). 

See Id. 

10 Jd. 

11 Johnson v. State, supra note 8, 63 Cal.2d at 793. 

12 Merchants, supra note 8, 272 F.Supp. at 412-417. 

13 Tarasoff, supra note 8. 

14 See Malone and Porth, supra note 6; Driver, supra note 3. 

15 See note 8 supra. 

16 See notes 6 and 7 supra. 

17 Imbler v. Pachtman, 96 S.Ct. 984, 989-992 (1976); Barr v. Matteo, 
360 U.S. 564 (1959); Burkes v. Callion, 433 F.2d 318, 319 (9th Cir. 
1970); Harmon vy. Superior Court, 329 F.2d 154, 155 (9th Cir. 1964); 
Friedman v. Younger, 292 F.Supp. 710, 715-16 (C.D. Cal. 1968); Dunn 
v. Estes, 117 F.Supp. 146, i48 (D. Mass. 1953); Morrow v. Igleburger, 
67 F.R.D. 682-83 (E.D. Ohio 1974); see Reif v. Commonwealth of 
Pennsylvania, 397 F.Supp. 345, 348 (E.D. Pa. 1974); Robinson v. 
Largent, 311 F.Supp. 1032 (E.D. Pa. 1970). 

18 28 U.S.C. §§1346(b), 2671 et seg. (1970). 
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courts are willing to recognize a duty owed to 
the public by private parties in a noncriminal set- 
ting, there is a strong possibility that courts may 
begin to articulate higher standards regarding 
the duty of probation officers to protect the public 
while supervising persons on probation. 

As noted above, an alternative to warning po- 
tential victims of possible danger from a proba- 
tioner is for the court or the probation officer to 
impose restrictions on the behavior of the proba- 
tioners ; any such restrictions, however, must have 
a reasonable relationship to the offender’s pro- 
gram of treatment and the protection of the 

By way of illustration, the supervision of an 
offender with a record of prior convictions in- 
volving thefts might posit a duty on the part of 
the probation officer to preclude the offender 
from employment which presents signficant op- 
portunities for theft. Most seriously, of course, 
would be the need to restrict employment where 
great opportunities would arise for a probationer 
of known violent tendencies to commit such 
crimes.!® 

II. In both of the above situations, matters of 
social and correctional philosophy will impinge 
on the decision of what action is to be taken. It 
should be stressed that the duty to the public 
exists independently of any possible personal li- 
ability which might be incurred.'* Nevertheless, 
the question of the possible personal liability of 
the probation officer is a factor which needs to be 
considered. As the following comments should 
indicate, personal liability should not be an over- 
ruling concern. 

First, Federal probation officers are protected 
by quasi-judicial immunity for all discretionary 
acts performed within the scope of their duties.'’ 
Conversely, this doctrine would not protect them 
from possible liability for the breach of ministe- 
rial duties. Any allegedly negligent ministerial 
acts performed by a Federal probation officer 
within the scope of his duties, however, would be 
covered by the Federal Tort Claims Act. Under 
the Act, the Government assumes full liability 
for any negligent ministerial act of Government 
employees.'* Thus, even if the probation officer’s 
act were deemed ministerial and negligent, the 
Government, not the probation officer would be 
liable. The Act is inapplicable to state employees; 
thus it offered no protection to the officers in the 
Semler and Rieser cases noted above. There also 
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exists the possibility of avoiding liability for the 
negligent breach of ministerial acts by asserting 
a “good faith” defense; that is that the officer 
performed the act in the “good faith” belief that 
the act was legal, and that belief was reasonable 
under the circumstances.’ 

The topic of quasi-judicial immunity deserves 
elaboration. As discussed above, courts and proba- 
tion officers may impose conditions. upon pro- 
bationers which restrict their involvement in 
employment as long as the restrictions have a 
reasonable relationship to the probationer’s pro- 
gram of rehabilitation and the protection of the 
public; such power would appear to embrace com- 
munications with employers or restrictions of 
certain types of employment.*” Thus, such acts 
would seem to be within the scope of a probation 
officer’s official duties. 

As to the element of discretionary duties, as 
opposed to ministerial, a probation officer’s act 
will be deemed discretionary where a court or a 
supervisor has made a directive that it be so, or 
where the decisionmaking area is left open with 
no specific guidelines made applicable to the situ- 
ation.2! An act of supervision would be ministe- 
rial where a specific guideline, or an order existed. 
The negligent breach of such a specific duty might 
subject a probation officer to personal liability,?* 
while a probation officer correctly performing a 
ministerial act or function at the direction of the 
court would be free of personal liability for any 
injury arising from such an act.** It is necessary 
to add that courts have concluded that certain 
duties are deemed ministerial regardless of any 
judgmental quality; for example, where the act 
involves a law enforcement duty which results in 
a violation of a person’s constitutional or civil 
rights.** 


19 See Imbler, supra note 17, 96 S.Ct. at 989 & n.14. 

20 See Malone and Porth, supra note 6; Driver, supra note 3. 

21 See Sempler, supra note 1; Johnson vy. Alldredge, supra note 4; 
see also note 17 supra. 

22 Id. But see notes 18 and 19 supra. (F.T.C.A. shifts liability for 
negligent ministerial acts onto the Government, and the officer could 
possibly assert a “good faith’’ defense.) 

23 See Waits v. McGowan, 516 F.2d 203, 206 (3rd Cir. 1975); Lock- 
hart v. Hoenstine, 411 F.2d 455, 459-60 (3rd Cir.), cert. den., 396 U.S. 


941 (1969). 

24 See e.g., 83, 91 (D.C. Cir. 1975); 
Littleton v. Berbling, 468 F.2d 389, 410-11 (7th Cir. 1972); Bivens v. 
Six Unknown Named Agents of Federal Bureau of Narcotics, 456 F.2d 
1339, 1346 (2d Cir. 1973). 

*5 See, respectively, Imbler, supra note 17; Waits and Lockhart, 
supra ae 27; Imbler, supra note 17; 28 U.S.C. §§1346(b), 2671 et 
seq. (1970). 

26 See e.g., Peterson v. Weinberger, 508 F.2d 45, 50-51 (5th Cir. 
1975); Quinones v. United States, 492 F.2d 1269, 1279-1280 (3rd Cir. 
1974); Baca v. United States, 467 F.2d 1061, 1063 (10th Cir. 1972). 
It should be noted that a court has held that the intentional tort of 
invasion of privacy, which is not expressly included in §2680(h) of 
title 28, is covered by the Federal Tort Claims Act. Black v. United 
States, 389 F.Supp. 529, 531 (D.C.C. 1975). 28 U.S.C. §$1346(b), 
2680(h) (1970). 

27 See Fite v. Retail Credit Co., 386 F.Supp. 1045, 1046-47 (D. Mont. 
1975); Frith v. Associated Press, 176 F.Supp. 671 (D. S.C. 1959). 

25 Sce Prosser, Law of Torts §114 (4th ed. 1971). 
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The two recent cases involving probation and 
parole officers which were initially mentioned in 
this article, Semlar and Rieser, substantiate the 
above delineation between ministerial and discre- 
tionary acts, and also suggest that supervision is 
not a law enforcement or ministerial function. In 
Semler, a state probation officer was found liable 
for failing to follow a specific court order. In 
Rieser, a District of Columbia parole officer was 
found liable for negligently failing to obey guide- 
lines of the Board of Corrections which required 
disclosure of certain information to employers. 
Both cases followed the previously noted distinc- 
tion between discretionary and ministerial acts; 
in each a specific directive was disregarded, and 
neither case deemed probation supervision a law 
enforcement function ineligible for immunity. 
Consequently, where no specific guideline or order 
exists on the matter of supervision, a probation 
officer would be unlikely to incur personal liability 
for failing to contact an employer concerning a 
client, or for restricting or failing to restrict 
certain employment of a probationer. 

In sum, most acts of supervision related to 
obligations and duties to the public and the pro- 
bationer will not create personal liability, since 
they will be deemed within the officer’s quasi- 
judicial immunity, within a ministerial order, 
within a “good faith” defense, or covered by the 
Federal Tort Claims Act.?* 

A few comments should be addressed to the 
potential liability which might arise from suits 
by probationers for disclosure of information or 
restriction of employment. As the above discus- 
sion indicates, the probation officer would most 
likely avoid personal liability from suits alleging 
negligent ministerial acts related to the proba- 
tioner. However, suits could arise involving the 
alleged commission of certain intentional torts, 
which would not be covered by the Federal Tort 
Claims Act.*° Some intentional acts which might 
be relevant are the torts of defamation, invasion 
of privacy, and interference with a contract. It 
is doubtful that such acts as the disclosure of in- 
formation to employers proscribing certain em- 
ployment would be deemed tortious. Federal 


officers can reveal items of information from 
public records, such as records of prior arrests 
or convictions, free of liability from the tort of 
defamation.** Regardless of the source of the in- 
formation, if it is accurate, no liability could arise 
for defamation, since truth is a compiete de- 
fense.** As to the tort of invasion of privacy, dis- 
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closure of items of public records creates no 
liability.*" Alsu, releases of information to a 
large number of persons is an essential element 
of the tort of invasion of privacy ;*" that element 
would be lacking in the release of information to 
an individual employer. Finally, the tort of inter- 
ference with a contract or a prospective contract 
can be justified if the ultimate purpose of the 
disclosure outweighs the harm to the plaintiff.*! 
The impersonal disclosure of information to an 
employer to protect the public or a third party 
would appear to be within that rule of justifica- 
tion. 

III. As to specific guidelines, the above discus- 
sion demonstrates that the issue of personal li- 
ability imposes only minimal constraints on the 
determination of what actions probation officers 
should take to meet their legal responsibility to 
protect the public. Correctional policy and indi- 
vidual considerations will significantly affect the 
determination of the manner in which one deals 
with this growing issue. 

However, it would be prudent for guidelines to 
be established by the court to clarify which com- 
munications and restrictions concerning employ- 
ment, if any, are appropriate. Guidelines would 
reduce any possibility of a probation officer 
incurring personal liability, since, as noted earlier, 
a public officer acting pursuant to a court directive 
would be immune from suit.** To achieve that 
purpose, it is important that the guidelines clearly 
denote the areas of discretionary and ministerial 
duties for a probation officer, as well as acts con- 
sidered within his scope of duties. 

28 See note 27 supra. 

30 See Prosser, supra at §117. 

31 Jd. at $139. 

32 See Waits, supra note 23, Lockhart, supra note 23. 

33 See notes 6, 7 and 8 supra. 

24 See note 8 supra. 

%5 See Fite and Frith, supra, note 27. 

36 See United States v. Walker, 491 F.2d 236, 238 (9th Cir.), cert. 
den., 416 U.S. 990 (1974); Cook v. Willingham, 400 F.2d 885, 885-89 
(10th Cir. 1968); United States v. Daniels, 379 F.Supp. 1061, 1063-64 
(E.D. Ky. 1971); 
(D.D.C. 1960). 

37 If a consent cannot be received, yet the action is deemed neces- 
sary, it is the view of this office that no personal liability would be 
incurred by the officer, particularly where the action is taken pur- 


suant to court guidelines. See Waits, supra note 23; Lockhart, supra 
note 23. 
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Although personal liability may not attach, the 
legal responsibilities of probation officers to em- 
ployers and the public as discussed above, do 
exist, and must be dealt with.** One concern is 
the potential liability of the governmental agency 
employing a negligent probation officer. Several 
courts have found the government, although not 
the individual employee, liable for failure to take 
proper action to protect the public from persons 
under supervision with known violent propensi- 
ties.24 Also, it should be remembered that the 
popularity and continuation of correctional pro- 
grams will depend greatly on the service the pro- 
grams render to the public, as well as to the 
probationer. The success of such programs might 
well be affected by the public’s attitude toward 
them. 

From the perspective of the probationer, guide- 
lines should be flexible enough to permit matching 
the particular action with the individual, while 
strong enough to adequately meet the obligation 
to protect the public, most particularly in the 
area where physical injury might occur. In de- 
termining sources of information for disclosure 
to meet such obligations, information from public 
records is preferable.** By contrast, information 
from presentence reports would generally be in- 
appropriate, since such information is confidential 
and should only be disclosed in extraordinary 
circumstances.** The legal responsibility to the 
public is most critical where physical danger 
exists. In other circumstances, rehabilitative 
factors may be found to be more important than 
the risk to the public. Finally, where possible the 
probationer’s consent should be received before 
any action is taken.** 

Beyond those factors, the development of spe- 
cific guidelines is a policy matter which would be 
inappropriate for legal counsel to establish. That 
responsibility entails an overall assessment of 
correctional issues, as well as the issues of legal 
responsibility and potential legal liability which 
this article has focused upon. 
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The Three R’s in Jail 


By HELEN L. CRICKMAY* 


wanted to learn to read before his children 

caught on to the fact that he knew only the 
alphabet. The first step was learning the sounds 
of the letters of the alphabet, not their names, 
and putting them together in syllables. He had 
thought each letter should be pronounced sepa- 
rately. 

From simple one-syllable words we went to two 
syllables. Gradually over the weeks, we arrived 
at three syllables. By then, he was walking with 
a firm step, and holding his head up. That is one 
of the signs of learning to read; a man takes his 
place in the world of people who have been to 
school. 

Six months of three hours a week, and he was 
reading a sixth-grade geography book and learn- 
ing about the world he had been living in; the 
wall around him was being knocked down page 
by page, letting in the light. 

The young man sidled into the room crabwise, 
not quite daring to take a seat, and saying: 
“When I was a little boy, a teacher told me I was 
‘stupid’ and ever since I’ve just wanted to sit ina 
corner and be invisible.” 

He could read after a fashion; he was afraid 
of a dictionary, and taking notes was torture. 

After a few lessons, he apologized for taking 
up my time, when I might be helping someone 
else who was not as stupid. I answered that if 
he were stupid, he would bore me; instead, it was 
keeping me on my toes to stay a lesson ahead of 
him. His surprise seemed to wipe out the last of 
his stupidity-complex. Then he really began to 
blossom, and it became evident that here was a 
real scholar. Learning to take notes was a painful 
step, but he made it because he wanted so very 
much to write down information. 

To check on some reference, I read a quotation 
to him from Bartlett’s Familiar Quotations, which 
he enjoyed so much that I read another, and an- 
other, and another. One was by an author he had 
never heard of, so I referred him to an encyclope- 
dia in the jail library, telling him to make bio- 


(Cv there was an illiterate truck driver who 


* Mrs. Crickmay is a tutor in the educational program 
at the James A. Musick Facility, a minimum security 
branch jail of the Orange County Sheriff’s Department, 
Santa Ana, California. 


graphical notes. By then he was hooked. He 
learned about classic writers of antiquity; we 
touched on poetry, on history, on philosophy. He 
absorbed it all and reached out for more. 

Then one day he wasn’t there. He had been re- 
leased on work furlough (working at his old job 
daytimes and returning at night to the city jail). 


Problem 


In 1971 a tentative system of basic reading les- 
sons was inaugurated on the Industrial Farm of 
the Orange County (California) jail system. It 
is now the James A. Musick Facility, a minimum 
security branch jail of the Orange County Sheriff’s 
Department. The intention was to attack the prob- 
lem of recidivism by teaching the illiterate man 
to read, on the theory that literacy would improve 
a man’s ability to hold a job and to become legally 
self-supporting. 

Tutoring began with a few Laubach Literacy 
system graduates, and after months of trial-and- 
error, a volunteer team of four older women had 
formed to handle afternoon classes of basic read- 
ing, grammar, spelling, arithmetic. 

Five years and over 200 students later, a 
few ideas have emerged concerning teaching, the 
American language, jail life, the American educa- 
tional system, human needs and wants, the Ameri- 
can penal system, preconceived notions on almost 
anything; the state of American family life, the 
pervasiveness of the drug culture, imprisonment 
for nonsupport; with sidelights on divorce, gangs, 
overdosing, tattooing. 

The little old ladies had changed their tennis 
shoes for boots that are made for walking. 


Physical Properties 

Forget Cagney and Birdman-of-Alcatraz mov- 
ies. These 10-year-old buildings are light, clean, 
airy, set in 100 acres of farmland, pasture, or- 
chards, and nursery. Food is good and abundant; 
clothing is clean; discipline is strict. 
- For school dropouts who need to finish high 
school, there are evening classes under high school 
teachers who can award credits for class work 
completed. For those who can’t read, there are 
the afternoon tutors. Classrooms are two glass- 
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enclosed booths meant for private conferences be- 
tween inmates and their lawyers or probation offi- 
cers. Each room contains a table, two chairs, some 
books, and maybe an ashtray. More than two 
classes at a time use any of the long tables in the 
adjacent lobby used for weekend family visits, all 
under the constant supervision of unarmed offi- 
cers. They are the ones in the green uniforms. 
Inmates are in stenciled blues. The kitchen crew 
are in whites. 


Class Hours 


Classes are held between lunch time and the 
dinner hour (and dinner here is hospital-early) . 
Length of class times are at the discretion of the 
tutors. Most attention spans lag after an hour, and 
often before that. If a tutor has three spelling 
classes in a row, her attention span can drop 
kerplunk. 


Students 


Selection.—We feel that we have the cream of 
the crop of the jail population, for the men have 
screened themselves twice. First, they applied at 
the main jail for a transfer to this country facility, 
where they must: (1) agree to do farmwork; (2) 
cut long hair and shave beards. Second, on arrival, 
those who want further education strongly enough 
to use their own time for study, and to put up with 
kidding in the barracks, apply for schooling. 

Result.—We are likely to receive the young, the 
ambitious, the sensitive men who now regret 
being school dropouts. They want to be able to 
read and write, to spell correctly, to do arithmetic. 
They need to get drivers’ licenses without cheat- 
ing, and then to read highway and street signs. 
They need to make out bills for their own work. 
They want to write “high school graduate” on 
application forms which they want to understand 
and to fill in correctly. 


Student Handicaps 


The handicaps might take up more room to list 
than would the things we do to overcome them. 
These men are not only inmates, but may be re- 
peaters with felony charges, divorces, dependent 
children. They may not be only uneducated, but 
have little cultural background; they may not be 
able to read even a newspaper sports page; they do 
not know geography or history; they are afraid 
of a dictionary; they may not understand the 
motivation of a volunteer worker. 
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But they have native intelligence and ability; 
they have manners; they are appreciative; they 
are keen and shrewd (“con men’”’ is the pejorative 
term) ; they want—even if they do not know ex- 
actly what it is they want; they are sensitive and 
may have lost all self-confidence; they may be 
frightened or crushed; they may have log-sized 
chips on their shoulders; they may have been 
abandoned by their families; they may face moun- 
tainous problems with no jobs, no homes, on re- 
lease. They may be bitter or rebellious. They are 
frustrated—no matter what they face now or 
later, there is almost nothing they can do while 
under restraint. 

So they learn to read, and the world of books 
is opened to them. 

Too many of them are drying out after years 
of drug use—some since grammar school days. 

Some suffer from racial discrimination. 

Some have undiagnosed allergies, deafness, bad 
teeth, poor eyesight, dyslexia, asthma, arthritis. 
Institutional care of these problems may not be of 
the highest personal consideration, so they wait 
for release and hope to be able to afford treatment. 

And there is the man who never before had 
anyone sit down with him, listen to him, under- 
stand his problem, and do something immediate 
and constructive to help him, and so bolster his 
self-confidence. 


Tutors 


Recruiting volunteer tutors can be a frustrating 
task. We have tried Laubach Literacy training 
centers, the American Association of University 
Women, the Retired Seniors Volunteer Program 
of the Volunteer Action Center (Vista), and other 
volunteer centers, television pleas, newspaper 
items. Men have not been interested. Our successes 
have been personal recruits, friends of tutors. 

In the main, these are older widows with few 
family ties. All have had careers in varied lines 
of work. Former teachers will not respond; they 
have had a lifetime of teaching, and understand- 
ably do not care to consider more of the same. 
This may be one advantage for us nonteachers— 
we are not held inside pedagogical limits by train- 
ing and experience. We use our imaginations, our 
ingenuity, our feelings of what we would like in 
similar situations, in handling the very immediate 
need with the material on hand. 

Some women are afraid of being in a jail. And 
practically no one wants to tie up two afternoons 
a week for a minimum of 6 months. 
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The ones who have stayed with us the longest 
are: an ex-pharmacist, -nurse, -hospital dietitian, 
-secretary. The seeming emphasis on medical 
careers may be because these women are accus- 
tomed to facing human infirmities in a practical, 
unemotional way. 

Screening of tutors may begin, as is the case 
with the inmates, in a willingness to abide by the 
jail rules. 

Never get involved emotionally. Have no per- 
sonal contact whatever outside class or after re- 
lease. We are deeply involved only as long as the 
inmate is a student. 

We have found that older widows have been 
the most successful. Perhaps if middle-aged 
women did not have husbands and families to de- 
mand their time and attention, they would be ex- 
cellent. But we find that retirees living alone and 
needing hard, fulfilling, mental problems are the 
most successful and enduring. 

They must have the ability to listen, never to 
show shock or disapproval, never to ask questions 
about sentences. They must have patience, not the 
patience of Job—he only had boils—but the pa- 
tience of waiting for a new idea to be ingested, 
a fact or thought to be understood and remem- 
bered. They must find the student’s level of un- 
derstanding and vocabulary, and meet him on it. 
Consciousness of race or color is practically non- 
existent—just of a need to learn something. 

Intuition and a little ESP are a help. 


Teaching Materials 


“High Interest—Low Ability” books, appropri- 
ate for grown men, sensitive and embarrassed, are 
not easy to come by. Children’s books at their 
reading level are out, especially if they have chil- 
dren’s pictures on the covers. Few stories seem 
to be in print that are just right for a literally 
captive, adult, semiliterate readership. 

The students read most easily large print with 
much white space between lines and in margins. 
Words separated at ends of lines and continued 
at the beginnings of the next are, in general, diffi- 
cult to see and to pronounce as one word. A care- 
ful choice of words is helpful, as in slowly pro- 
nouncing, the student may see a word within a 
word, e.g., “ham” in “hammer,” or “king” in 
“smoking,” or “mat” in “premature,” and even 
two—“turn” and “nip” in “turnip”—which are 
syllables not meaningful to the whole word and 
so are confusing. 


The tutor may find herself trying to explain 
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English “as she is spoke,” as well as “how she is 
spelled.” Illustrative pictures do not appeal to the 
students as much as they do to the tutor. 

For the very first step in teaching reading, we 
use the Laubach Streamlined English Series with 
its graded Skill Books. Actually, the alphabet pre- 
cedes even this, but so far all the men have known 
their letters. 

Once complete illiteracy is conquered, the Lau- 
bach stories pall. We have found the Reader’s 
Digest series of graded readers to be helpful, as 
well as the Xerox Company’s short stories in 
modern vernacular. 

Some books we have found to be acceptable are 
The Cay, Animal Farm, Jonathan Livingston Sea- 
gull, The Old Man and the Sea, Aesop’s Fables, 
Vonnegut’s Sci-fi’s, Gibran’s writings, and poems 
of Kipling and Rod McKuen. What thread runs 
through these I do not know, unless it may be 
that they have short words, wide margins, and 
touch something deep. 

Macho Jack London and tough Damon Runyan 
are dated—the tutors’ generation. One student 
who had not yet absorbed the rule of the silent 
“e” on a one-syllable word changing the preceding 
short vowel to a long one, was reading aloud a 
sports story and called the hero “Baby Ruth.” 
The tutor’s slightly hysterical explanation that 
“Baby Ruth” is a candy bar was tempered by the 
realization that a grown man had never even 
heard of the great “Babe.” 

For basic spelling instruction, we depend upon 
The Economy Company’s Continuous Progress in 
Spelling, a graded series of phonetics, words and 
sentences, neatly and conveniently boxed. For 
the more advanced, but still poor speller, we use 
Norman Lewis’s Correct Spelling Made Easy. 

For the reader who is thrown by five-syllable 
words, we have lists of prefixes and suffixes, with 
their meanings, like those in dictionaries, to help 
the men break down words by themselves into 
understandable syllables. We give them pocket 
dictionaries to use in the barracks for help in 
writing letters; and with gradual recommendation 
of the use of large dictionaries to learn spelling, 
pronunciation, and finally derivation of words, 
we help the men conquer their fear of dictionaries. 

Some admit to a liking for poetry, and they may 
ask for love poems on which to base expressions 
to their girl friends. They are astonished to learn 
that poetry means beauty of thought and expres- 
sion, rather than just rhyming lines, or use of 
Anglo-Saxon onomatopoeia. 
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The American Automobile Association has been 
cooperative and generous in furnishing us with 
materials for teaching rules of the road, traffic 
signs, and information for passing examinations 
for driver’s and truck driver’s licenses. 


Results 


With no followup after release, we have no 
proof of the success of our work. We can hope 
we have accomplished the original aim—to cut 
down on recidivism—but we can only judge by 
the number of former inmate students who do, or 
do not, show up again in our own territory. 

In the 5 years between July 1971 and December 
1976 we have seen a total of 220 students during 
at least 2,728 class hours. 

The following small summary table of groups 
by ratings is based on our individual judgments 
of successes or failures with our own students. 
We rate the students on a scale of 0-3, roughly as: 

=—no noticeable improvement; 1—some notice- 
able improvement; 2—measurable improvement; 
3—=a real change. On this basis, we think we have 
achieved: 


0 1 2 3 
Number of students 89 76 46 9 =220 
Percentage of students 40% 35% 21% 4% =100% 
To reach this level, we have taught: 
0 1 2 3 
Hours 720 772 986 250 =2,728 


Average hours per student 8 1 21 28 


The figures on success paralleling numbers of 
hours spent with each individual seem to say that 
the more time spent with a man, the more he 
learns. We feel sure that we might have had a 
higher rate of success (especially with the 2 
group), had we had the men a little longer. 

Some of the 0 students were one-time contacts 
who decided they didn’t want school after all. The 
1 students may have been almost unteachables, or 
short-termers. The 2’s are obvious successes in 
varying degrees. The 3 students—those successful 
ones of whom we are especially proud—were un- 
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usually bright or ambitious, and they were in for 
long sentences. 


Summary 


Using mature, volunteer women tutors, we feel 
we have improved the reading level of over half 
our students. As with the students’ responses, 
empathy, an inner urge, seem to count more than 
technical know-how in successfully tutoring young 
men who have missed much of the basic training 
that has been associated with American public 
school education. 

There is a need for trained, unrushed teachers 
to catch cases of poor eyesight and hearing, and 
slow learning while a child is still in the pri- 
mary grades. Ability to see, to hear, and to un- 
derstand from the beginning could avoid trouble, 
heartache, expense in higher grades. 

Perhaps if there were a sudden increase in 
workload of interesting and useful subjects just 
at the onset of puberty, the attention of maturing 
youngsters might be held. There might well be a 
curriculum planned for the vital youth who are 
suddenly awakening to their adult world and are 
hungry for experiences in it. Something to create 
an equivalent to apprenticeship for knighthood, 
perhaps. For the boys, hard, outdoor, mechanical, 
practical work. They like to take motors apart, 
surf, skydive, race on four wheels or two. 

The nuclear family seems to breed anomie, and 
lead eventually to: “I have no place to go to when 
I leave here.” 

What was wrong with tribal life with its cele- 
brations of puberty rites? They must have made 
the youth coming of age feel important in his own 
right, as an acknowledged, useful and wanted 
member of the community. He was Someone. 

Someplace they need to be taught morals, 
honesty, the Golden Rule, the proper use of sex, 
how to resist temptation, how to choose friends, 
how to care for their bodies and not tear them 
down with drugs and alcohol—but if they don’t 
get this at home—where? 


E NEED always to remember, particularly when working with troubled 
people, that the human encounter is one of our important educational 


resources. 


—SYLVIA G. McCoLLuM 
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Unit Management: Implementing a 
Different Correctional Approach’ 


By DOUGLAS LANSING, JOSEPH B. BOGAN, PH.D., AND LOREN KARACKI 
Federal Bureau of Prisons, Washington, D.C.** 


NEW APPROACH to correctional management 
Av the subject of the article, ‘‘Functional 
Units: A Different Correctional Approach,” 
in the December 1973 issue of FEDERAL PROBA- 
TION. The authors, Roy E. Gerard and Robert B. 
Levinson, Ph.D., explained how they believed 
functional units could be a more effective ap- 
proach to inmate management in Federal correc- 
tional institutions. Three years have passed since 
that article appeared, and Unit Management is 
now partially or fully implemented in 23 Federal 
institutions. 
In the intervening time between that article 
and this one, some alterations and refinements of 


_ the original concept have been made. This article 


will define a unit, explain the goals and advan- 
tages of this management concept, recall the de- 
velopment of Unit Management, and _ briefly 
discuss some preliminary evaluations of the 
concept. 


Definition and Goals 


A unit is a small, self-contained inmate living 
and staff office area, operating semiautonomously 
within the confines of the larger institution. 

The essential components of a unit are a small 
number of inmates (50 to 120) who are perma- 
nently assigned together and a multidisciplinary 
staff (unit manager, case manager(s), correc- 
tional counselor(s), full- or part-time psycho- 
logist, and clerk-typist) whose offices are located 
adjacent to the inmate housing unit, and who are 
permanently assigned to work with the inmates 
of that unit. In addition, the unit manager has 
administrative authority and supervisory re- 


*“ The authors wish to acknowledge the assistance given 
them in the preparation of this article by numerous in- 
dividuals in the Bureau of Prisons. Especially helpful were: 
Roy E. Gerard, assistant director, Correctional Programs 
Division; Robert B. Levinson, Ph.D., administrator, Inmate 
Programs Services Branch; and John Meacham, chief, 
Program Development Branch. 

** Mr. Lansing is chief, Unit Management Section; Dr. 
Bogan is executive assistant, Correctional Programs Di- 


vision; and Mr. Karaki is research analyst, Office of Re- 
search, 


sponsibility for the unit staff; the unit staff has 
administrative authority for all aspects of inmate 
living and programming; the assignment of an 
inmate to a unit may be based on age, prior 
record, or a need for a specific type of correc- 
tional program, such as drug abuse counseling; 
and unit staff are scheduled to provide coverage 
in the unit an average of 13 hours each day, 7 
days a week, in addition to the presence of unit 
correctional officers around the clock. 

Unit Management is an approach to inmate 
and institutional management designed to im- 
prove control and relationships by dividing the 
larger institutional population into smaller, more 
manageable groups and to improve the delivery 
of correctional services. This is directly related 
to two major goals of the Federal Bureau of 
Prisons: (1) to establish a safe, humane environ- 
ment which minimizes the detrimental effects of 
confinement, and (2) to provide a variety of 
counseling, social, educational, and vocational 
training opportunities and programs which are 
most likely to aid offenders in their successful 
return to the community. 


The History of Unit Management 


There have been many independent develop- 
ments in the Bureau of Prisons which eventually 
led to Unit Management. Twenty-five years ago 
in Bureau of Prisons institutions, a new inmate 
appeared before a group of department heads 
called a classification committee. Here he was in- 
formed of the programs and work in which he 
would be involved during his incarceration. Gen- 
erally, he had little input into the decisions. The 
procedure was an improvement over the previous 
practice of having a single staff member serve as 
the classification officer for the institution’s total 
inmate population. 

During the mid- and late 1950’s, the Federal 
Reformatory at El Reno, Oklahoma, and the 
Federal Youth Center in Ashland, Kentucky, de- 
veloped separate classification teams for each 
caseload. In the early 1960’s the Demonstration 
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Counseling Project was initiated at the National 
Training School for Boys (NTS) in Washington, 
D.C. A caseload of inmates was gathered to- 
gether in one housing unit, and an interdiscipli- 
nary staff was selected to implement a counseling 
and recreational program. This early, abbreviated 
version of Unit Management was felt to be suc- 
cessful in many respects (evaluation of this pro- 
ject is described later in this paper) and, as a 
result, the entire institution was reorganized ac- 
cording to this model. 

In 1963, the Englewood, Colorado, Federal 
Youth Center established what was called a “unit 
system.” This featured “unit officers” in addi- 
tion to the traditional correctional officers. Each 
unit officer worked with a caseworker who main- 
tained an office in the inmate housing unit where 
inmates on their caseload were assigned. The 
classification teams were composed of one depart- 
ment head, the caseworker, and the unit officer. 

The Robert F. Kennedy Youth Center at Mor- 
gantown, West Virginia, was opened in January 
1969, and it was designed and operated according 
to a slightly modified Unit Management concept. 
This included a _ specific inmate classification 
system (Quay typology)! with different manage- 
ment and treatment strategies applied to the 
different groups of inmates. 

In 1968, the first drug abuse programs were 
established at Federal correctional institutions at 
Danbury, Connecticut; Terminal Island, Califor- 
nia; and Alderson, West Virginia, as a result of 
the Narcotic Addict Rehabilitation Act (NARA) 
of 1966. Soon additional NARA and Drug Abuse 
Programs (DAP) were established in other insti- 
tutions. Generally, these programs operated as 
semiautonomous units within institutions with 
centralized management (as those in the peni- 
tentiaries still do). Their operational success en- 
couraged the further development of the Unit 
Management concept. The NARA/DAP staffing 
pattern is considered the “ideal” for a unit. It 
includes a unit manager, psychologist, two case 
managers, four correctional counselors, and one 
clerk for each 100 inmates. The program ingredi- 
ents which these specialized units developed have 
served as prototypes for many current units 
throughout the Federal Prison System. 

In 1972 the Unit Management system was 
established at the Federal correctional institu- 
tions at Fort Worth and Seagoville, Texas. The 

1 For a description of the Quay typology and the Kennedy Youth 


Center Program, see Bureau of Prisons, Differential Treatment ...A 
Way to Begin, 1970. 
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Figure 1—The growth of Unit Management in the 
Federal Bureau of Prisons 
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positive experience at these two institutions, com- 
bined with the favorable results of the previously 
established units, led to the decision to further 
expand the system in the Bureau of Prisons. The 
growth of Unit Management in the Bureau is 
illustrated in figure 1. 

Advantages of Unit Management—In “Func- 
tional Units: A Different Correctional Approach,” 
Gerard and Levinson discussed some advantages 
which they believed accompanied the decentral- 
ized Unit Management approach. Over the last 3 
years the advantages have become much clearer. 
They are: 

(1) It divides the large numbers of inmates 
into small, well defined and manageable groups, 
whose members develop a common identity and 
close association with each other and their unit 
staff. 

(2) It increases the frequency of contacts and 
the intensity of the relationships between staff 
and inmates, resulting in: (a) better communti- 
cation and understanding between individuals; 
(b) more individualized classification and pro- 
gram planning; (c) more valuable program re 
views and program adjustments; (d)_ better 


observation of inmates, enabling early detection 
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of problems before they redch critical propor- 
tions; (e) development of common goals which 
encourage positive unit cohesiveness; and (f) 
generally a more positive living and working en- 
vironment for inmates and staff. 

(3) The multi-disciplinary unit staff members’ 
varied backgrounds and different areas of ex- 
pertise enhance communication and cooperation 
with other institution departments. 

(4) Staff involvement in the correctional pro- 
cess and decisionmaking opportunities are in- 
creased, further developing the correctional and 
management skills of the staff. 

(5) Decisions are made by the unit staff who 
are most closely associated with the inmates, in- 
creasing the quality and swiftness of decision- 
making. 

(6) Program flexibility is increased, since 
special areas of emphasis can be developed to 
meet the needs of the inmates in each unit; pro- 
grams in a unit may be changed without affecting 
the total institution. 

Each of these advantages provides an enriched 
atmosphere in which inmates may be more likely 
to prepare for a successful adjustment in the 
community. 


Development of Unit Management 
in the Bureau of Prisons 


As wardens decentralized their institutions into 
units, Levinson and Gerard anticipated that there 
would be some problem areas. Implementing a 
new, decentralized concept of correctional man- 
agement in an organization where centralized 
management has been traditional for over 40 
years is a complex matter. As they predicted, 
the most difficult problem has been “getting 
there.” This includes the renovation of old facili- 
ties to accommodate the new unit offices. Usually, 
inmate living areas which were open dormitories 
have been renovated to include private and semi- 
private cubicles. The longstanding roles of many 
staff have been altered. Traditional lines of au- 
thority and channels of communication have 
changed. 

Two traditional departments in centralized in- 
stitutions have changed considerably as a result 
of Unit Management. The chief correctional 
supervisor has had much of his responsibility for 
control of inmates transferred to unit staff. The 
chief of classification and parole has seen his pre- 
viously centralized staff of case managers and 
clerk-typists transferred to unit managers. His 


role has become one of a consultant for the ad- 
ministration and unit managers, and a guide and 
monitor for case managers, but he no longer pos- 
sesses his former supervisory authority. 

Generally, the transition to Unit Management 
in 23 institutions in approximately 3 years has 
been accomplished with relatively few major 
problems and remarkable staff and inmate flexi- 
bility. 

Staffing patterns for units have usually been 
much less than the ideal hoped for by Gerard and 
Levinson. While their standard for the proper 
staffing of a unit remains, the 140 units now in 
the Bureau of Prisons were formed without ob- 
taining any new positions. This resulted in most 
units not having a mental health staff member, 
fewer case managers or counselors than desired, 
and sometimes only a half-time secretary. Often 
other positions in the institutions were abolished 
to staff the units. 

Previously most inmate housing areas had 24- 
hour-a-day supervision by correctional officers. 
In order to obtain enough positions to staff new 
units, some institution administrators chose to 
abolish the day correctional officers in the units. 
The idea was that with three to five unit staff 
members present, they should also be able to 
handle the duties of the correctional officer. In 
reality, this did not work well. 

Often, it was the correctional counselor who 
assumed most of the duties of the removed day 
correctional officer. Many counselors believed 
their experience and specialized training had en- 
abled them to move beyond basic security duties 
and inmate supervision. At the same time, the 
day unit correctional officers were not being as- 
signed to a unit during the prime day hours when 
much activity was occurring. This resulted in 
their missing a valuable training experience, and 
it limited their input into unit staff decisions. As 
a result, adjustments in staffing have been made 
and few institutions continue without correctional 
officers on the daytime posts in units. 

The size of units was envisioned to be for 50 to 
100 persons. However, the physical constraints 
imposed by many older institutions, staff limita- 
tions, and overcrowding have resulted in the num- 
ber of inmates per unit often being much more 
than is desired. Fifty-man units are almost non- 
existent. More often the smaller units average 65 
inmates, the larger units, planned for about 100, 
usually have 130 and as many as 190 inmates. Al- 
though many evaluative efforts are indicating 
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that the institution environment and other factors 
have improved considerably even with these lar- 
ger units, those with numbers closer to the ideal 
staffing pattern are able to operate much more 
efficiently and effectively. 

At one point in the development of Unit Man- 
agement, it was felt that within institutions each 
unit could be specialized in its program approach. 
For example, there could be a Drug Abuse Pro- 
gram, a unit for alcoholics, one for married in- 
mates, another for first offenders, a therapeutic 
community, and more. However, too many spe- 
cialized units and too few general units greatly 
limit inmate assignment flexibility. Consequently, 
since institution administrators are usually un- 
able to control the number and type of new com- 
mitments they receive, general units permit the 
housing assignment flexibility which is necessary. 
Within general units, the staff may provide a 
variety of programs to meet the needs of their 
inmates. This provides both program and assign- 
ment flexibility at the same time. Generally, 
Federal institutions are operating well with 75 
percent of the inmate population in general units 
and the remainder in specialized units. However, 
several institutions such as those at Oxford, Wis- 
consin, Lexington, Kentucky, and Fort Worth, 
Texas, operate with nearly all specialized units. 

Audits of Unit Management were developed in 
January 1975. This indepth evaluation by Central 
and Regional Office staff includes interviews with 
institution administrators, unit staff, inmates, 
correctional officers, department heads and many 
other key staff. The audit assists institutions 
which are refining their Unit Management system, 
and is a check to assure institution compliance 
with Bureau of Prisons standards of quality and 
design of the new management concept. 

A Unit Manager Training Program was de- 
veloped in the summer of 1972, when Unit Man- 
agers from the first units began to receive 
specialized middle management training. This 8 

2 See C. Jesness, “‘Comparative Effectiveness of Two Institutional 
Treatment Programs for Delinquents,’”’ Child Care Quarterly, 1:119- 
130, 1972; W. McCord and J. McCord, “Two Approaches to the Cure 
of Delinquents,” in S. Glueck (Ed.), The Problem of Delinquency, 
Houghton Mifflin, Boston, 1959. H. Weeks, Youthful Offenders at High- 
fields: An Evaluation of the Effects of the Short-Term Treatment of 
Delinquent Boys, University of Michigan Press, Ann Arbor, 1958. 

3 For a complete description of the development of the CIES, see R. 
Moos, Evaluating Correctional and Community Settings, John Wiley, 
New York, 1975. The CIES provides a measure of the social climate 
of a correctional institution and its units based upon independent 
staff and inmate perceptions. Nine dimensions are tapped; three are 
relationship dimensions which measure the type and intensity of 
personal relationships which exist in a correctional program (Involve- 
ment, Support, and Expressiveness), three are treatment program 
dimensions which reflect the type of treatment orientation found (Au- 
tonomy, Practical Orientation, and Personal Problem Orientation), and 
three are system maintainance dimensions which have to do with how 


the unit or program functions (Order and Organization, Clarity, and 
Staff Control). 


days of intensive training has been refined to 
focus on the many skills. which a “generalist” 
unit manager must develop. The training of all 
unit managers was one of the Bureau’s first con- 
centrated efforts at middle management training. 
In the past year, this has been expanded to in- 
clude training for many upper level managers. It 
is a significant reason for the quality and con- 
tinuity of units as they have developed through- 
out the system. 


Evaluation of Unit Management 


Implementation of Unit Management should 
lead to a better correctional environment and im- 
proved correctional programs. A number of evalu- 
ative studies support this belief. 

One of the significant aspects of Unit Manage- 
ment is the reduction of the size of the organiza- 
tional entity (the unit) to which each inmate 
belongs. Additionally, as noted above, Unit Man- 
agement increases the staffing ratios in the living 
quarters, increasing the frequency and intensity 
of staff-inmate contact. Studies with juvenile cor- 
rectional programs have concluded that small unit 
size and good staffing have a positive effect on the 
social climate or milieu and the success of the 
correctional programs.* 

In a broad study which involved 51 juvenile 
correctional units, Rudolph Moos found that unit 
size was negatively correlated with social climate, 
as measured by the Correctional Institution En- 
vironment Scale.* Of the correlations dofie with 
the nine scales of the CIES, four were significant 
at the .01 level (Support, Expressiveness, Auton- 
omy, and Clarity), while correlation (Personal 
Problem Orientation) was significant at the .05 
level. The results of the correlations of the CIES 
scales and the unit staff/resident ratio were very 
similar, though of course in the opposite direction. 
Three of these correlations were significant at 
the .01 level (Support, Expressiveness, and Clar- 
ity), while three were significant at the .05 level 

(Autonomy, Practical Orientation, Personal 
Problem Orientation). In addition, Moos found 
that as unit size increased, there was less agree- 
ment (greater variability) on the CIES scales, 
both within the inmate group and within the staff 
group. These results support the conclusion that 
larger and more poorly staffed units have less 
well developed and integrated social climates, as 
well as less cohesiveness, both for staff and in- 
mates. 

An important project that contributed to the 
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initial development of Unit Management in the 
Federal Bureau of Prisons was the Demonstra- 
tion Counseling Project conducted at the 
National Training School for Boys, Washington, 
D.C. 

The objective of the D.C.P. was to investigate 
what could be accomplished in an experimental 
cottage (unit) with an increase in the number 
of interdisciplinary staff and implementation of 
an intensive counseling and recreational program. 
Seventy-five inmates were randomly selected for 
an experimental cottage, seventy-five inmates 
were assigned to a control cottage, and seventy- 
five were assigned to a secondary control group 
made up of inmates from throughout the other 
three cottages of the institution. Over a 21-month 
period, the experimental group did much better 
than the control groups on various measures of 
institutional adjustment, including fewer mis- 
conduct reports, higher academic ratings, and 
fewer sick line complaints. With regard to in- 
trapsychic changes, the experimental group had 
more positive scores on the Edwards Personal 
Preference Schedule and the Adjective Check List. 
On a Semantic Differential, the experimental 
group became more like noninstitutional youths 
and less like a prison group after exposure to the 
program. All these differences were statistically 
significant. 

A followup study found that there were no 
statistically significant differences between the 
experimental and control groups on eventual suc- 
cessful community adjustment, as measured by 
recidivism rates. However, those experimental 
inmates who did fail remainded in the commu- 
nity a significantly longer period of time and 
committed less serious offenses than control group 
failures. Thus, the results of the experimental 
program on eventual community adjustment 
were equivocal. However, the data on institutional 
adjustment and intrapsychic changes provide con- 
siderable support for the idea that the experi- 
mental unit created a more positive correctional 
environment. 

More recently, a number of studies have been 
completed by the Bureau’s Research Office in 
which evaluative data have been collected in in- 
stitutions both prior to and following the change 


* Bureau of Prisons, National Training School for Boys, Demon- 
stration Counseling Project, 1964. 

Loren Karacki and J. Prather, “CIES Profiles for Milan, October, 
1975,” unpublished report, Federal Bureau of Prisons, Washington, 
D.C., December 1975. 

, Loren Karacki, “Preliminary Vinter Questionnaire Results for 
Milan, October, 1975,” unpublished report, Federal Bureau of Prisons, 
Washington, D.C., December 1975. 


to Unit Management. The most comprehensive 
studies of this type have been done at the Federal 
Correctional Institution, Milan, Michigan.* Both 
the CIES and a questionnaire developed by Dr. 
Robert Vinter, et al., from the Graduate School 
of Social Work at the University of Michigan 
were administered at Milan on three occasions. 
These were in October 1973, prior to the change 
to Unit Management; in November 1974, at a 
time when Unit Management had been imple- 
mented for approximately 7 months; and in Octo- 
ber 1975, when Unit Management had been fully 
implemented and operational for 18 months. 
During this 2-year period, there were no major 
changes in the institution’s administration, the 
majority of unit staff, or the type of inmate pop- 
ulation. There were many changes made as a 
result of Unit Management; for example, a second 
Drug Abuse Program was developed, a unit for 
married inmates was begun, and the living units 
were renovated by adding staff offices and placing 
cubicles in open dormitory areas. Naturally, there 
were changes in inmate management policies 
during this time; for Milan, probably the most 
significant of these was the liberalization of the 
furlough policy. 

Figure 2 on page 48 presents the CIES profiles 
for Milan inmates for each of the three surveys in 
terms of the mean standard score for each scale. 
A score above the national norm of 50 is consid- 
ered desirable for the first eight scales, while a 
score below 50 is preferable for the staff control 
scale. Figure 2 generally shows that there was a 
positive change in inmate perception of social cli- 
mate at Milan during the time period Unit Man- 
agement was being implemented. The dimensions 
with the most positive changes were involvement, 
support, autonomy, order and organization, clar- 
ity, and staff control (keeping in mind that the in- 
terpretation of the staff control dimension is the 
opposite of the other eight dimensions). The 
CIES profile for Milan staff (not shown on figure 
2) also reflected a positive change in social cli- 
mate, with most of the change occurring between 
the first and second survey periods. 

Analysis of the Vinter questionnaire also 
showed considerable positive change in response 
among inmates. Specifically, the results showed 
substantial increases in the ratings given by in- 
mates of the counseling program, living unit con- 
ditions, and the recreation program as well as 
some increase in resident assessment of the vo- 
cational training program. Inmates also reported 
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more contact with such key staff as unit managers 
and counselors, and that contact with staff was of 
a more positive nature. Thus, staff were seen as 
“fairer,” more “caring,” more likely to be 
“friendly and easy to approach,” and less likely 
to “‘talk down to guys and act as if they weren’t 
worth much.” Importantly, residents also saw 
themselves as more involved in setting program 
goals and as having been treated justly at Milan. 
The positive results found at Milan have been 
replicated at other institutions which converted 
to Unit Management. A CIES study at the 
Federal Correctional Institution, Seagoville, 
Texas,® and two studies done with the Vinter 
ee report, Federal Bureau of Prisons, Washington, D.C., July 
8 Loren Karacki, “‘Vinter Questionnaire Results for Tallahassee,” 


unpublished report, Federal Bureau of Prisons, Washington, D.C., 
March 1975. 


questionnaire at the Federal Youth Center, Ash- 
land, Kentucky,’ and the Federal Correctional 
Institution at Tallahassee, Florida,* have gen- 
erally had the same positive results as the Milan 
evaluations. 

Due to the lack of control groups or institutions 
in these studies and to the multiplicity of factors 
that may affect an institution, the results of 
these studies must be interpreted by the observer 
with caution. However, the results are consistent 
across different institutions; other factors which 
may have been as significant as Unit Management 
are not apparent. Thus, the results of the studies 
may be viewed as consistent with and supportive 
of the idea that Unit Management is a better way 
to manage a correctional institution, especially 
with respect to creating a more positive institu- 
tional environment. The efforts of the Bureau of 
Prisons to evaluate the effects of Unit Manage 
ment are continuing, and include plans to examine 
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the recidivism rates of releases from institutions 
with and without Unit Management.® 


Summary 


Two of the goals of the Federal Bureau of 
Prisons are to provide a safe, humane environ- 
ment which minimizes the detrimental effects of 


® Bureau of Prisons, “Preliminary Evaluation of the Functional Unit 
Approach to Correctional Management,” unpublished pamphlet, 1975. 


confinement, and to establish opportunities which 
are most likely to aid offenders in their successful 
return to the community. These have also been 
the goals of enlightened penologists for genera- 
tions. With a higher level of staffing of the units 
and ongoing professional training, it is hoped 
that in the near future these goals will be 
achieved in the Bureau of Prisons through Unit 
Management. 


Correctional Administration: 
Employee Promotions 


By RONALD J. WALDRON, PH.D. 
Chief of Research, Texas Department of Corrections, Huntsville 


HE AREA of promotions continues to be a 
[['orostem for many correctional agencies. The 

early practices of political influence, senior- 
ity, favoritism, and bias have been reduced but 
in no way completely eliminated. The institution 
of State civil service requirements by many agen- 
cies has improved the promotion process but it 
has not yet insured the selection of the best 
qualified person for a promotion. 

The use of an inequitable or poorly admin- 
istered promotion program can bring about many 
unfavorable results. For example, highly qualified 
personnel who are passed over in promotions for 
baseless reasons may soon be lost to the agency. 
Even those personnel who are not highly qualified 
who are passed over for promotion may be lost 
to the agency if they do not feel promotions are 
fair. 

An unfair and poorly administered promotional 
program can affect the operation of the entire de- 
partment. The promotion of an officer to a po- 
sition he is not capable of handling results in a 
loss of efficiency and effectiveness of the depart- 
ment. A staff officer of limited abilities who is 
wable to understand administrative problems or 
wable to implement proper solutions to them may 
jeopardize the operation of an entire department. 

In addition to the personnel and operational 
problems a promotion program may present, the 
implementation of an effective and efficient pro- 
motion program presents a problem in itself. 
There are many questions that have to be an- 


swered. Should a promotion program be based 
on seniority or merit? Should written tests be 
used ; if so, what kind? What should the minimum 
qualifications for promotion be? Should personnel 
from outside the department be accepted or con- 
sidered for openings? Should service ratings be 
considered at promotion time? These are only a 
few of the problems that have to be solved when 
it comes time for establishing a promotion pro- 
gram. They are problems that many correctional 
agencies have not yet solved. 


Legal Requirements 


Title 7 of the Civil Rights Act provides that 
it is unlawful for an employer “to fail or refuse 
to hire or to discharge any individual or other- 
wise discriminate against any individual with 
respect to his compensation, terms, conditions or 
privileges of employment, because of such indi- 
vidual’s race, color, religion, sex, or- national 
origin.” A 1972 amendment to this Act gave the 
Equal Employment Opportunity Commission 
(EEOC) authority to enforce the provisions of 
title 7 in Federal courts, and extended EEOC’s 
jurisdiction to include public employers, which of 
course, includes State and local correctional agen- 
cies. 

The Supreme Court held in the Griggs v. Duke 
Power Company [91 S. Ct. 849 (1971) ] that pro- 
motion tests must be job related. The Court re- 
lied upon the guidelines established by the EEOC. 
The EEOC guidelines require that employers 
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using a test have available data demonstrating 
that the test is predictive of or significantly cor- 
related with important elements of work behavior 
which comprise or are relevant to the job or jobs 
for which candidates are being evaluated. In 
short, the law requires correctional agencies to 
have empirical proof that any criteria used to 
select individuals for promotions be job related 
criteria. 


Definition 


Before we go further into the area of promo- 
tions we should first define what a promotion is. 
A promction consists of a movement or change of 
position that carries with it the need for greater 
skills, an increase in pay, an increase in responsi- 
bilities, and a change of job titles. In a correc- 
tional agency a promotion usually involves an 
increase in the formal rank structure. 

Now that we have a basic understanding of 
what a promotion consists of, the legal require- 
ments and the problems a poor promotion pro- 
gram can cause a department, we shall go on to 
examine the elements that go into making a pro- 
motion program. These two basic elements will 
be referred to as minimum qualifications and as 
promotional selection devices. 

Minimum Qualifications 

Since it is the first step on the promotional 
process the establishing of minimum qualifications 
becomes highly important. It is here that correc- 
tional officers may first be eliminated from the 
promotion process. Care must be taken to insure 
the minimum qualifications allow for the con- 
sideration of all qualified officers and the elimina- 
tion of all unqualified officers. 

The establishment of minimum qualifications 
does more than inform officers of the requirements 
for promotions. Minimum qualifications show offi- 
cers what they must do to prepare for future 
openings. By so doing, they can encourage officers 
to get involved in training and educational pro- 
grams that prepare them for promotion. 

Before setting down the minimum qualifications 
the requirements of the position for which the 
promotion will apply must be studied carefully. 
After a careful study of the needs of a position, 
only those minimum qualifications essential to 
the promotion should be required. When minimum 
qualification requirements are arrived at arbi- 
trarily without any reference or relevance to the 
needs of the position, qualified correctional offi- 


cers may be eliminated and a general decline in 
morale may follow. 

Length of service—As a minimum qualifica- 
tion, length of service involves establishing re- 
quirements for a number of years of correctional 
service before one is eligible for promotion. For 
example, a promotional announcement may state 
that in order for a correctional officer to be eligible 
for promotion to sergeant he must have 2 years’ 
experience in corrections. In this case the length 
of service requirement is 2 years. 

Before establishing any particular length of 
service requirement for minimum qualifications 
a correctional administrator should establish at 
what point in a correctional officer’s career he has 
acquired sufficient knowledge and experience for 
the promotion. If a correctional officer can gain 
a sufficient amount of knowledge and experience 
in 2 years it would be unrealistic to require 6 
years of service before being eligible for promo- 
tion. On the other hand, it would be just as un- 
realistic to require 2 years of service when it 
takes 4 years of service for a correctional officer 
to master his duties. 

Another decision that has to be made concern- 
ing length of service, is whether or not the re- 
quired length of service be in any level of the 
department or be in a level immediately preced- 
ing the level being considered for promotion. For 
example, should 2 years of service as a sergeant 
be required before being eligible for promotion 
to lieutenant or merely 2 years of service (cor- 
rectional officer or sergeant) be required? It 
seems logical that experience in the preceding 
level would be desirable. As a lieutenant a man 
will have to supervise the sergeants. With experi- 
ence as a sergeant he should be familiar with the 
problems and duties of a sergeant and, therefore, 
more capable of supervising the sergeants. 

Member of the department.—The member of 
the department minimum qualification requires 
that in order for an individual to be eligible for 
promotion in a given department he must be 
presently employed by that department as a cor- 
rectional officer. The member of the department 
requirement assures promotion from within. Most 
agencies require first level promotions be re- 
stricted to members of the department. 

There are advantages to promotion from within 
a department. Promotion from within allows you 
to choose from candidates you are well acquainted 
with. Consequently, you should know of their 
strengths and weaknesses. Also, promotion from 
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within boosts morale by assuring officers they 
can move ahead in their department. 

The National Advisory Commission on Crim- 
inal Justice Standards and Goals recommends in 
their report Corrections (1973) : 

The (correctional) system should be opened up to 
provide opportunities for lateral entry and promotional 
mobility within jurisdictions and across jurisdictional 
lines. (Standard 14.6.3). 

Some of the disadvantages of the member of 
the department requirement are that it limits the 
talents from which a department can choose. Also, 
promotions from within do not allow for the in- 
troduction of new perspectives and methods. Con- 
sequently a department may become stagnant 
and inbred. Promotion from within also creates 
a domino effect in training requirements and 
costs. 

Level of education.—Level of education as a 
minimum qualification requires that in order to be 
eligible for promotion a correctional officer must 
meet certain academic requirements. For example, 
a promotional announcement may state that in 
order for a correctional officer to be eligible for 
promotion to sergeant he must have completed 
2 years of college. 

The continuing emphasis on the professionali- 
zation of corrections should make education an 
increasingly important minimum qualification. 
One of the specific recommendations of the Presi- 
dent’s Commission on Law Enforcement and Ad- 
ministration of Justice in The Challenge of Crime 
ina Free Society (1967, p. 185) was for increased 
education : 

Universities and colleges should, with governmental 
and private participation and support, develop more 
courses and launch more research studies and projects 
on the problems of contemporary corrections. 
However, as with all minimum qualifications a 

requirement should not be set arbitrarily. It 
should be established that a certain level of edu- 
cation is essential to capable performance at the 
new level. If the department feels that only a man 
with a college degree can perform the duties of 
a correctional executive or supervisor satisfac- 
torily, then a college degree should be required 
for that position. 

Another consideration that must be made con- 
cerning level of education is whether or not the 
men of the department can measure up to the 
requirements that are set forth. If you have no 
one in your department with any college educa- 
tion it would be unreasonable, if not foolish, to 


have a college level education requirement. How- 
ever, by serving notice that in the future, say 
in 4 years, you will require all candidates for 
promotion have at least 2 years of college, you 
will encourage the men of the department to go 
out and get 2 years of college education during 
the interim. 

To sum up minimum qualifications, the efficient 
correctional administrator should establish mini- 
mum qualification requirements only after care- 
ful study of the needs of the promotion. The re- 
quirements should not be arrived at arbitrarily. 
By a careful delineation of the characteristics 
and talents needed for a particular position in 
the minimum qualification requirements, many 
undesirable officers can be eliminated at the out- 
set. Realistic minimum qualifications should in- 
sure that those officers who are capable of satis- 
factory performance in the new position come 
forth to be considered for promotion. 


Promotional Selection Devices 


As used in this article a promotional selection 
device will be any device or method used to select 
a candidate for promotion. The promotional selec- 
tion devices within this article were found to be 
the ones most commonly used. 

The combination or number of promotional 
selection devices that are found in use from one 
correctional department to another vary consid- 
erably. Among the most common methods in use 
were applications, length of service, service rat- 
ings, written tests, interviews, veterans prefer- 
ence, physical examination, and evaluation of 
training and experience. Each of these promo- 
tional selection devices shall be explained in the 
following paragraphs. 

Applications.—In some departments the first 
step in the selection of the qualified candidates 
from among the nonqualified candidates is the 
requirement that those officers who desire to be 
considered for promotion file an application. An 
application is the use of a form to make a request 
to be considered for promotion. An individual 
who wishes to be considered for promotion must 
complete an application and file it with the stated 
authority by the stated time. 

Prior to being considered for a promotion a 
candidate should be required to submit an appli- 
cation. The application can serve many useful 
purposes in the promotion process. 

First of all, a correctional officer usually knows 
his limitations better than anyone else. An officer 
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is not likely to apply for a position he knows ex- 
ceeds his capabilities. Not all of the individuals 
in a correctional agency who should be considered 
for promotion will be known to management. 
This is especially true in the larger departments. 
An application lets them know who wants to be 
considered for promotion. By requiring a thorough 
amount of information on the application the 
authority considering an individual for a promo- 
tion can acquire a summary of the background 
and experience of the individual. This information 
can serve as a guide to an interview later, should 
one be conducted. Naturally, the information of 
the application should be verified. 

An application can also serve as a morale 
builder. A candidate for promotion who fills out 
an application knows he is taking part in a formal 
process and that he will at least be considered for 
promotion. He is less likely to feel that he is the 
victim of some arbitrary decision made without 
any real consideration of the individual. 

Length of service.—Length of service as a pro- 
motional selection device usually consists of 
awarding a specified number of points toward 
promotion for each year of active correctional 
service. For example, a department may award 
one point for each 6 months of service. In 5 years 
the individual reaches the maximum number of 
points of 10. 

The great advantage of length of service as a 
promotional selection device is its objectivity. 
There can be no disputing a man’s length of serv- 
ice. In most cases length of service is a matter 
of record. The department can quickly check the 
records. The decision on who to promote is an 
easy one for management. 

The chief disadvantage of length of service as 
a promotional selection device lays in the fact 
that it tells you nothing about the man. The man 
with the least amount of time may be the best 
qualified for the promotion. 

As a promotional selection device length of 
service has little to offer. The correctional ad- 
ministrator who is trying to base promotions on 
merit has little to gain by the use of length of 
service as a selection device. Perhaps the best 
that length of service has to offer as a selection 
device is its use to break a tie that results from 
the use of other promotional selection devices. 

Service ratings.—Service ratings are the writ- 
ten and graphically recorded performance of the 
correctional officer. Traits and characteristics es- 
sential to the job are set down on a scale. A super- 


visor then rates an officer under his supervision 
and grades him accordingly on the scale on the 
service rating form. Service ratings are some- 
times referred to as evaluation reports, merit 
ratings, and performance reports. 

There are numerous management advantages 
to service ratings. However, our concern here is 
with the advantages as they concern promotion. 
As a promotional selection device service ratings 
can be helpful in the identification of talented 
personnel. The service rating can provide the 
promotional authority with a recorded record of 
an individual’s past performance, which is gen- 
erally considered a good indicator of future per- 
formance. Basically, the service rating provides 
some basis on which a promotional authority can 
act. 

There are, however, some major disadvantages 
to service ratings. Officers do not always believe 
they have been fairly rated. Supervisors who 
evaluate officers do not always possess the neces- 
sary skills to complete service ratings efficiently. 
However, these disadvantages can be overcome by 
training supervisors in the proper methods of 
completing service ratings, and by educating cor- 
rectional officers to the fact that supervisors are 
properly trained and that service ratings provide 
useful and necessary data. 

As a promotional selection device for correc- 
tions, service rating programs have to be designed 
to fit the specific needs of the department. Data 
have to be collected that will be applicable to the 
needs of the department. These data then have 
to be used to design a suitable service rating form. 
A correctional administrator would be well ad- 
vised if he consulted with and used the advice of 
a professional management consultant when de- 
signing a service rating program. 

Written tests——The use of the written test for 
promotions is quite widespread. This is partly 
true because of civil service requirements and 
partly true because correctional administrators 
have apparently come to rely on the written test 
to make the promotion selection for them. 

Correctional administrators fail to realize the 
written test should act as a supplement to other 
promotional selection devices, it should not re- 
place them. Written tests cannot measure all of 
the factors which must be considered when evalu- 
ating a correctional officer for a promotional 
consideration. 


However, the written test should not be dis- 
carded. Properly prepared and administered the 
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written test can be a fair and objective measure 
of the candidate for promotion. Years of experi- 
mentation have shown that written tests can be 
predictive of certain aspects of practical perform- 
ance necessary for supervisory positions. 

Education.—Education is not proposed as a 
panacea for all of the ills of a correctional depart- 
ment or of the promotion process. However, it 
has become generally accepted that formal educa- 
tion increases one’s ability to perform. Relevant 
education, then, that an officer possesses in ad- 
dition to that required by minimum qualification 
should be used as a promotional selection device. 
Part of the value given to formal education in 
promotional evaluation should be based on its ef- 
fect in motivating correctional officers to seek 
more education. When it becomes apparent to a 
correctional officer that he stands a better chance 
of being promoted if he increases his education, he 
should begin to seek more education. 

Interviews.—An interview consists of bringing 
an individual or group before an interview board 
and then asking the individual or group to re- 
spond to questions. One is evaluated on the basis 
of his answer to the questions and the overall 
manner in which he conducts himself before the 
board. The interview boards usually consist of 
members of the department and in some cases 
board members are from outside of the depart- 
ment. 

An interview can serve many purposes. Usually, 
the interview serves as the final screening stage 
before a promotion is made. They afford the 
interview board the opportunity to check the 
validity of other promotional selection devices. 
Interviewers can check and see if the reported 
qualifications actually exist and if the qualifica- 
tions will serve the purpose of the position to 
which a promotion is being considered. Addition- 
ally, interviewers are allowed to appraise the 
personality, character, and motivation of the 
candidates; factors that do not always stand out 
in other promotional selection devices. 

On the other hand, the interview can be a poor 
selection tool. The interview conducted by un- 
trained interviewers involves the making of 
unwarranted inferences from a limited amount of 
data obtained in an artificial situation. Group in- 
terviews create artificial situations where the 
normally acquiescent individual may _ exhibit 
characteristics of leadership that are not part of 
his normal behavior pattern. 

However, an interview can be an effective pro- 


motional selection device if it meets basic require- 
ments. For example, the interviewers should be 
trained in the techniques of interviewing; the in- 
terview should be weil planned so that all areas 
of interest to the interviewer are covered; and a 
frame of reference or form should be devised that 
will allow the interviewers to rate the interviewee 
as fairly as possible. Providing it meets with these 
basic requirements, an interview can serve as an 
effective promotional selection device. 

Veterans preference.—Veterans preference con- 
sists of giving points toward promotion to former 
members of the Armed Services of the United 
States. Former servicemen who are now members 
of the correctional agency receive additional pro- 
motional points for having served in the Armed 
Services. 

By the time an individual officer is eligible for 
promotion within a correctional agency, any ad- 
vantage that being a veteran might have given 
him has long since disappeared. Through their 
training and experience fellow nonveteran officers 
should by promotion time be as well qualified as 
the veteran. Any specialized training or abilities 
that a veteran may have, could be evaluated by 
educational or special consideration promotional 
selection devices. As a promotional selection de- 
vice veterans preference has little to offer. 

Physical and medical exams.—As a part of the 
promotion program some departments included 
a physical and medical exam. In order to be 
eligible to receive a promotion an individual was 
required to pass a physical examination and/or 
a medical examination. 

The nature of correctional work is such that de- 
partments should insure that all of its men are in 
good health and physical condition. Medical and 
physical exams should be part of an annual or 
biannual program of the personnel department. 
Certainly, a correctional department should not 
wait until promotion time to find out it has a man 
physically unqualified for correctional work. 
Physical exams should not be part of a promotion 
program, but they should be a part of the regular 
personnel program of the department. 

Other promotional selection devices—Among 
the other promotional selection devices in use by 
correctional agencies were recommendation by 
supervisors, and evaluation of training records, 
personnel records, and experience. 

For the most part, these promotional selection 
devices are redundant if other promotional selec- 
tion devices are in use. For example, if education 
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were used as a promotional selection device the 
need for evaluation of training would be covered 
by the educational selection device. Also, experi- 
ence and personnel record evaluation would not be 
necessary as they would be covered jointly by 
service ratings and promotional ratings. The full 
and proper utilization of previously mentioned 
promotional selection devices would exclude the 
need for other promotional selection devices. 


Weighting of Selection Devices 


Although not a promotional selection device in 
itself weighting does play a considerable part in 
the promotion process. The relative value or 
weight assigned to a particular promotional selec- 
tion device can affect the results arrived at in 
the promotional process. 

Weighting is usually done in the following man- 
ner. If two or more promotional selection devices 
are used a weight is assigned to each device. For 
example, a department may assign a written test 
a value of 75 percent and a service rating may be 
assigned a value of 25 percent. Now if a candidate 
scores 80 on the written test and 80 on the service 
rating his composite score would be computed as 
follows: 


Promotional 
Weight Score Score 
.75 x 80 60 Written Test 
.25 x 80 20 Service Rating 
Total Promotional 


Score 
As you can see, the emphasis on the above ex- 
ample is on the written test. Even though the 
candidate obtained the same score on his service 
rating as he did on the written tests he received 
only 20 points toward the final score as compared 
with 60 points on the written test. By assigning 
a heavy weight to a promotional selection device 
it can be made the decisive selection device. By 
assigning a low weight to a promotional selection 
device it can be made an ineffective or unim- 
portant selection device. The correctional admin- 
istrator should consider carefully the relative 
weights he assigns to promotional selection de- 
vices. The weights should be assigned only after 


careful study has determined the contribution 
each promotional selection device should make to 
the promotion process. 

Various statistical methods exist for computing 
promotional scores. Although these methods do 
change the end results of promotional listings, 
the change brought about is usually not significant 
enough to warrant the use of these methods. Also, 
line personne! may consider statistical manipula- 
tions as just another way in which management 
subjectively chooses whom they should promote. 


Summary and Conclusions 


Because of the differences in the operation of 
correctional agencies and in the objectives of a 
correctional agency, no specific promotion pro- 
gram can be recommended that would be suitable 
for all departments. 

However, just as a weatherman does not rely 
on one instrument alone in his attempts to fore- 
cast the weather, neither should the correctional 
administrator rely on one promotional selection 
device to forecast the success of a correctional 
officer in a higher level. By the use of his baro- 
meter alone the weatherman cannot give you a 
reliable forecast of the weather. By using his 
barometer, thermometer, anemometer, and other 
weather instruments together the weatherman 
can give you a reliable forecast of a correctional 
officer’s performance in a higher level. The cor- 
rectional administrator who wishes to maintain 
quality among the higher levels of the department 
will use all of the promotional selection devices 
available to assist him in his forecasting. 

To conclude, a correctional administrator who 
wishes to build a sound promotion program should 
attempt to utilize as many promotional selection 
devices as is feasible. By keeping in mind the 
strengths and weaknesses of each promotional 
selection device the correctional administrator 
should be effective in identifying the superior 
correctional officers within the department. By 
establishing the validity and reliability of the 
promotional selection devices the selection of the 
best qualified officer for promotion should be 
assured. 
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Looking at the Law 


By ELsIE L. REID 
Assistant General Counsel, Administrative Office of the United States Courts 


RECENT DECISIONS UNDER THE 
YOUTH CORRECTIONS ACT 


18 U.S.C. 5021.—Last year the Department of Justice 
reversed its previous position on the effect of the certifi- 
cate setting aside a youth offender’s conviction provided 
for in 18 U.S.C. 5021 of the Youth Corrections Act and 
decided that in its opinion a 5021 certificate did not re- 
move the disability of a convicted felon from possessing 
a firearm under the Federal firearms law. See 18 U.S.C. 
922(¢) (1), (h) (1); 18 U.S.C. App. 1202(a) (1970). In 
light of the Department’s new view, probation officers 
have been advised to caution youth offender and eligible 
young adult recipients of the 5021 certificate that they 
risk prosecution for illegal possession, transport, or re- 
ceipt of firearms if they do so without seeking adminis- 
trative relief from the Bureau of Alcohol, Tobacco, and 
Firearms as set forth in 18 U.S.C. 925(c), or obtaining 
a pardon expressly authorizing the use of firearms as 
provided in 18 U.S.C. App. 1203 (2). 

On November 23, 1976, the United States Court of 
Appeals for the Sixth Circuit ruled that once a youth 
offender’s conviction has been set aside pursuant to 18 
U.S.C. 5021, such conviction does not constitute a con- 
viction for the purpose of 18 U.S.C. 1202(a) proscribing 
the receipt, possession, or transportation of firearms. 
United States v. Fryer, ______ (No. 76-1058) 
(6th Cir. Nov. 23, 1976). Moreover, the court held that 
failure to disclose that conviction on an application for 
the acquisition of a firearm was not a misrepresentation 
of a material fact relevant to the lawfulness of the sale 
of the firearm under 18 U.S.C. 922(a)(6). Therefore, 
according to the Sixth Circuit, a recipient of a 5021 
certificate could not be in violation of 18 U.S.C. App. 
1202(a) or 18 U.S.C. 922(a), because he was, from the 
date his YCA or YA conviction was set aside under 18 
U.S.C. 5021, no longer a convicted felon. 

This decision of the Sixth Circuit is premised on the 
view that the “Youth Corrections Act is by legislative 
design an expungement [sic] statute.” Other courts have 
reached differing conclusions on this question of whether 
18 U.S.C. 5021 is an expunction provision. In the last 
column of “Looking at the Law,” an opinion of the United 
States Court of Appeals for the Eighth Circuit was re- 
ported. That case, United States v. McMains, 540 F.2d 
387 (8th Cir. 1976), ruled that 18 U.S.C. 5021 does not 
authorize expunction of the record of a conviction set 
aside thereunder. A more complete discussion of “ex- 
punction” and the YCA follows. 

One of the benefits to an offender sentenced under the 
Youth Corrections Act, 18 U.S.C. 5005 et seq., is the pos- 
sibility that his conviction may be set aside and that he 
will be given a certificate to that effect. Specifically, if 


1 Courts have recognized the authority of the trial judge to place 
a youthful offender on probation under the general adult probation 
statute, 18 U.S.C. 3651. United States v. Jarratt, 471 F.2d 226, 229- 
230 (8th Cir. 1972), cert. denied, 411 U.S. 969 (1973); United States 
v. Kurzyua, 485 F.2d 517, 518-520 (2nd Cir. 1973), cert. denied, 
415 U.S. 949 (1974). Since the decision of the Supreme Court in 
Dorszynski v. United States, 418 U.S. 424 (1974), it is clear that 18 
US.C. 5010(d) “no benefit” finding, which must be made before a 
youthful offender may be sentenced as an adult .(and therefore is a 
Prerequisite to adult probation pursuant to 18 U.S.C. 3651), must be 
express and must be set forth in the records of the court. 


the Parole Commission unconditionally discharges a youth 
offender committed under 5010(b) or (c) before the ex- 
piration of his maximum term, his conviction is auto- 
matically set aside and the Commission must issue him a 
certificate to that effect. 18 U.S.C. 5021(a). Second, when 
a youth offender is placed on probation pursuant to 18 
U.S.C. 5010(a) (and not pursuant to 18 U.S.C. 3651 by 
specific reference to that section!) and his probation is 
terminated early by the court, the discharge automatically 
sets aside the conviction, and the court must issue a 
certificate to that effect to the youth offender. 18 U.S.C. 
5021(b). 

The meaning of the phrase “setting aside the conviction” 
has, as stated earlier, been considered by several courts 
which, unfortunately, have arrived at different con- 
clusions. 

Looking at the legislative history of the Act, several 
courts have concluded that the congressional purpose was 
to provide a means whereby a youthful offender could be 
rehabilitated and could start his adult life without the 
stigma of a conviction record. In Tatum v. United States, 
310 F.2d 854 (D.C. Cir. 1962), the court held that on 
resentencing, the defendant’s second sentence as an adult 
was an increased or more severe penalty and, therefore, 
unlawful, because the first sentence had been under the 
Youth Corrections Act. The court rationalized that the 
fact that an offender sentenced under YCA is entitled to 
have his conviction automatically set aside makes it a 
“lighter” sentence than adult commitment. According to 
the court: “This feature of the Youth Corrections Act 
gives it an operative effect, which presents a marked and 
important difference from a criminal conviction which 
can be relieved only by a presidential pardon and then 
only to a limited extent .... Thus, ...a person sentenced 
under the Youth Corrections Act can, by virtue of his 
own good conduct, be spared the lifelong burden of a 
criminal record.” 310 F.2d at 856. 

Other cases also have expressed the view that the pur- 
pose and effect of the 5021 provision is to eradicate the 
adverse and otherwise permanent impact of the original 
conviction. See Mestre Morera v. United States Immi- 
gration and Naturalization Service, 462 F.2d 1030 (1st 
Cir. 1972) (deportation on basis of conviction impermis- 
sible where defendant had received 5021 certificate ex- 
punging conviction) ; United States v. Fryer, 402 F.Supp. 
831 (N.D. Ohio 1974) (5021 certificate expunges record 
so that conviction may not later be basis for prosecution 
under firearm laws, 18 U.S.C. 922(a)(6) and 924(a)) 
aff’'d., No. 76-1058 (6th Cir. Nov. 23, 1976) [the lead case 
discussed earlier]; United States v. Glasgow, 389 F.Supp. 
217 (D.D.C. 1975) (modification of sentence justified to 
provide opportunity of YCA benefits including avoidance 
of stigma of criminal record). 

‘These cases suggest that the 5021 mechanism is an ex- 
punction provision by which the fact of the original con- 
viction is destroyed. Other courts, however, have reached 
a different conclusion. 

Recently, the Eighth Circuit, as stated earlier, in 
United States v. McMains, 540 F.2d 397 (8th Cir. 1976), 
expressly held that “the Act does not authorize expunction 
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of the record of a conviction which has been set aside 
pursuant to §5021.”” Hence, the court reversed an ex parte 
order of the district court expunging the records of the 
conviction from which the Government had appealed. See 
also Fite v. Retail Credit Co., 386 F.Supp. 1045 (D. Mont. 
1975) (conviction set aside under YCA may still be dis- 
closed as such to credit agency and by agency to its 
customers) ; Hernandez-Valensuela v. Rosenberg, 304 F.2d 
539 (9th Cir. 1962) (conviction under YCA held final for 
purpose of deportation despite possibility of later being 
set aside). 

It is important to note that the court in McMains, 
supra, looked at the same legislative history as did the 
court in Fryer, supra, which reached a very different con- 
clusion. Since the legislative history does not refer ex- 
pressly to 5021, and since the testimony of several 
witnesses is somewhat inconsistent on the question, the 
legislative history permits no definite conclusion as to the 
expressed or implied intent of the Congress with respect 
to expunction in formulating and passing the statute. See 
Hearings on S. 1114 and S. 2609 before a subcommittee 
of the Senate Committee on the Judiciary, 81st Cong., 1st 
Sess. 14, 19, 45, 70 (1949). 

Perhaps the conflict of views among the circuit courts 
and the fact that the Department of Justice is interested 
in resolving the firearms issue may lead to Supreme 
Court resolution of the effect of the setting aside of a 
conviction and the issuance of a certificate to that effect 
under 18 U.S.C. 5021. The Department of Justice has re- 
cently decided to file a motion with the Sixth Circuit for 
a rehearing en bane of the Fryer case. 

Determinate Commitments and the YCA.—Upon a plea 
of guilty the defendant had been sentenced to a term of 
imprisonment not to exceed 2 years under 18 U.S.C. 5010 
(b) as applicable to him as a young adult under then 
4209 of title 18, now 4216. The sentencing court, Judge 
Marvin Frankel, specified that he was to be eligible for 
parole under 5017(c) at any time. Upon arrival at the 
prison institution the Bureau determined that the sentence 
of the court was illegal and considered it to be an inde- 
terminate commitment up to 6 years under 5010(b). 

Counsel for the defendant filed a motion for reduction 
of the sentence with the court at which time the U.S. 
attorney advised the court that the original sentence was 
indeed invalid. The court, however, ruled that a determi- 
nate term of years was permissible under the YCA, 5010 
(b) and further stated that, even were it not, the Govern- 
ment’s failure to object at the original sentencing estopped 
the Bureau of Prisons from executing the sentence as 
originally imposed. 

On appeal the Second Circuit found that the sentencing 
court had erred when it attempted to limit the 5010(b) 
commitment to 2 years. Considering the structure of the 
YCA and its legislative history, the court of appeals 
concluded: “[T]hat a district judge is given only three 
options under the Act: (1) probation, under §5010(a), (2) 
an indeterminate period of confinement with a maximum 
of six years, under §§5010(b) and 5017(c), and (3) an 
indeterminate period of confinement with a maximum 
equal to the period authorized by law for the offense, 
under §§5010(c) and 5017(d). Dorszynski [v. U.S., 418 
U.S. 424, 15 Cr.L. 3270, at] 433. While a district judge 
can choose between the latter two options when deciding 
upon confinement, ‘the actual duration of the treatment 
period is determined by the Youth Correction authorities.’ 


_ ? That a fine may ina _sense be retributive, does not, we think, make 
it ril t with rehabilitation, especially as here when 
it enables a district judge to have a greater range of remedies at his 
disposal and may enable him in countless cases to dispose of the 
matter without confinement. Oliver, supra (Slip op. at 10-11). 


FEDERAL PROBATION 


Dorszynski, concurring opinion, 445 n.1. This does not 
contemplate the setting by the court of a fixed maximum 
not provided for by the Act.” United States v. Cruz, 
Be a. F.2d ______ (2d Cir. Nov. 10, 1976). 

The opinion of the Second Circuit accords with pre- 
vailing practice. It also reflects the opinion of this office. 

Fines as a Condition of YCA Probation.—In 1975 both 
the United States Courts of Appeals for the Fifth and 
Ninth Circuits stated that fines were impermissible when 
imposed in conjunction with a YCA sentence and, in 
particular, as conditions of probation granted under 18 
U.S.C. 5010(a) of the Youth Corrections Act. See United 
States v. Bowens, 514 F.2d 440 (9th Cir. 1975); Cramer 
v. Wise, 501 F.2d 959 (5th Cir. 1975). See also United 
States v. Mollett, 510 F.2d 625, 626 (9th Cir. 1975); 
United States v. Hayes, 474 F.2d 965, 967 (9th Cir. 1973). 
In light of these decisions the opinion of this office has 
been that a court, in sentencing a youth offender or 
eligible young adult offender, could not impose a fine as 
a condition of probation granted under 18 U.S.C. 5010(a). 
Recently, however, the Fourth Circuit has upheld the 
imposition of a fine as a condition of probation under 
5010(a). United States v. Oliver, F.2d 
(No. 75-2161) (4th Cir. Oct. 5, 1976). See also United 
States v. Prianos, 403 F.Supp. 766, 767-70 (N.D. IIl. 
1975). 

In Oliver the Fourth Circuit stated: 


In view of the fact that we think Congress tended to 
increase the flexibility of the remedies a district judge 
might use in sentencing, that is to say it meant to in- 
crease the alternatives a district judge may resort to, 
we are of opinion that the denial of the power to impose 
a fine in connection with probation would not be con- 
sistent with congressional intent. It seems to us that 
taking away the power of the district courts to impose 
fines in connection with probation would decrease, rather 
than increase, the alternatives available to the district 
courts. The dissent in Mollet [cited previously] and 
Kitson [United States v. Kitson (No. 74-211-ORL-Cr.R) 
(M.D. Fla. 1975) ] agree with this reasoning. 

We are not unmindful of the fact that the theme of 
the cases taking the opposite view is that fines are neces- 
sarily retributive punishment and are inconsistent with 
rehabilitative treatment.2 Yet, by permitting district 
judges to impose fines in connection with probation as 
another degree of punishment rather than leaving the 
district judge the more circumscribed alternatives of 
probation or confinement, is the district court not placed 
in a better position to do substantial justice and to avoid 
the confinement of the youth offender in more cases than 
would otherwise be possible? We think it would. 

The Oliver court also relied on the fact that fines as a 
condition of probation are permitted explicitly in adult 
cases by 18 U.S.C. 3651 and that, further, 5023 of the 
YCA provides that nothing in the YCA shall be construed 
to amend, repeal, or affect the probation provisions of 
3651. (Slip op. at 8). The provision in 5023 does not, how- 
ever, mean necessarily that 5010(a) probation be identi- 
cal with that of 3651 but could mean only that a court 
may employ 3651 instead of 5021 when it clearly finds on 
the record that such is appropriate. 

Because of the absence of clear legislative or Supreme 
Court direction on this question, our office will continue 
to monitor newly decided cases on this question. Probation 
officers in those respective jurisdictions which have de- 
cided the issue of the propriety of fines as conditions of 
5010(a) probation are, of course, bound by those decisions. 
In courts where no local or circuit precedent exists, pro- 
bation officers should provide to the courts for their own 
resolution of this matter citations to the previously dis- 
cussed cases. 
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Restitution as a Condition of YCA Probation.—On the 
merits of the question of whether restitution is a permis- 
sible condition of probation, the U.S. Court of Appeals 
for the Ninth Circuit has ruled that “restitution is essen- 
tially rehabilitative and hence consistent with the purpose 
of the Youth Corrections Act.” Repayment must of course 
be made payable to the victim, and the amount must not 
exceed the damage caused by the offense. United States v. 
Bee - = F.2d (No. 76-2122) (9th Cir. Nov. 26, 
1976). 

In addition, the Fourth Circuit has also ruled—in an 
unpublished opinion—that restitution is a permissible con- 
dition of probation under 18 U.S.C. 5010(a). United States 
v. Durst et al., No. 76-1905 (4th Cir. Dec. 9, 1976) (per 
curiam). 

YCA Commitments and Mandatory Special Parole 
Terms.—Drug offenders convicted under 21 U.S.C. 841 
(a) (1) who are sentenced, when eligible, under the Youth 
Corrections Act pursuant to 18 U.S.C. 5010(b), are not 
to be given special parole terms under 21 U.S.C. 841, ac- 
cording to the Ninth Circuit. United States v. Myers, 543 
F.2d 721 (9th Cir. Oct. 12, 1976). This decision confirms 
the view of this office that the YCA is an alternative 
sentencing option, so that when it is utilized by a court 
no other punishment provision is applicable. In other 
words, a court is required to impose a mandatory special 
term only where it imposes sentence under the terms of 
title 21. Sentencing under the YCA, YA, FJDA, or NARA 
forecloses the court from adding onto such sentence the 
special parole term required in 21 U.S.C. 841(b). 

Indictments and Sentencing Under the YCA.—Equat- 
ing “infamous crime” with “infamous punishment,” the 
Court of Appeals for the Ninth Circuit has decided that 
the Fifth Amendment requires that a youthful offender 
who faces possible sentencing under the YCA, 18 U.S.C. 
5010(b) (confinement up to 6 years) is entitled to prose- 
cution by indictment rather than information, even though 
the alleged offense is punishable by no more than 1 year. 
United States v. Ramirez, ______ io » (No. 75- 
1395) 20 Cr.L.Rptr. 2087-88 (9th Cir. Sept. 16, 1976). 
But see Harvin v. United States, 445 F.2d 675, 682 (D.C. 
Cir. 1971). See generally Fed.R.Crim.P. 7(a). It is not 
yet known whether the Ramirez decision, which voided 
the imposition of a 5010(b) sentence because of the fact 
that the defendant was proceeded against by information 
rather than indictment, will be applied retroactively so 
as to necessitate resentencing of all affected 5010(b) 
committees in the Ninth Circuit. A petition for rehearing 
in this case is still pending before the Ninth Circuit. 


DEVELOPMENTS IN THE LAW OF PAROLE 


Issuance of Parole Revocation Warrants as Detainers 
Against Federal Parolees—Right to an Immediate Revo- 
cation Hearing—On November i5, 1976, the Supreme 
Court issued an opinion which hopefully will resolve 
much of the controversy that had arisen among the 
Federal courts concerning the issue of whether a Federal 
parolee who is incarcerated during his period of parole 
on the basis of new convictions is entitled to an immediate 
parole revocation hearing when a revocation warrant 
based on the new convictions is issued against him and 
lodged as “detainer” with the institution of his confine- 
ment. In Moody v. Daggett, 97 S.Ct. 274 (Nov. 15, 1976), 
the Supreme Court held that a Federal parolee who, while 
on parole, committed Federal crimes, which clearly con- 
stituted parole violations, is not constitutionally entitled 
to a parole revocation hearing until the sentence of im- 
prisonment for such crimes is served: “The Commission 
therefore has no constitutional duty to provide petitioner 


an sailed parole hearing until he is taken into custody 
as a parole violator by execution of the warrant.” 

The Court’s opinion, delivered by the Chief Justice, 
relied on several rationales. First, the Court stated that 
the parolee’s present incarceration and loss of liberty 
derived not from the issuance of the revocation warrant 
but from the conviction for crimes committed while on 
parole. Second, the Court noted that deferral of the revo- 
cation hearing until the intervening prison terms had 
been served would not preclude the Parole Commission 
from making, in effect, the separate sentences concurrent 
by providing for unconditional or conditional release upon 
completion of the intervening sentence. Third, the Court 
stated that the Parole Commission, when faced with a 
parole eligibility hearing on the second convictions, can 
at that time hear the inmate’s arguments about why he 
should then be released so that the detainer and its con- 
comitant undetermined parole violation charges will not 
diminish the inmate’s parole opportunity on the inter- 
vening or second sentences. Finally, the Court accepted 
as a practical matter that because of the parole violation 
charges of new criminal offenses, revocation is highly 
likely and that, consequently, the only real issue is dis- 
position which is more properly considered at the expira- 
tion of the parolee’s intervening sentence. At such time 
a more relevant prediction of the inmate’s current ability 
to live in society in a lawful manner can be made. 

This decision, to which only Justices Stevens and 
Brennan dissented, by its facts applies only to Federal 
parolees convicted of new Federal offenses, who thereby 
are incarcerated in Federal institutions and are eligible 
for parole consideration on the new offenses from the 
same administrative body, the Parole Commission, having 
jurisdiction over their parole revocation on the original 
Federal offense. The Court does not decide in Moody 
whether an immediate Federal parole revocation hearing 
is required when the intervening offenses are violations 
of state law and result in incarceration in state institu- 
tions and eligibility for parole by state authorities. The 
Parole Commission expects to bring this issue before the 
Supreme Court in the near future. An appellate case in- 
volving this fact pattern is discussed in the next subtopic. 

Moody is decided on the basis of the parole statutes 
and regulations in effect prior to the effective date of the 
Parole Commission and Reorganization Act, Pub.L.No. 
94-233, 90 Stat. 219 et seg., (Mar. 15, 1976) [effective in 
most part on May 14, 1976]. The Court indicates, how- 
ever, that the new parole law makes only minor changes 
with respect to the processing of detainers in revocation 
cases and implies that it would reach the same result as 
it did in Moody were a case under the new law to come 
before it. In fact the citations in the body of the Court’s 
opinion are to the new law and its administrative regula- 
tions. 

Moody has approved of the practice of the Parole Com- 
mission, as authorized in 18 U.S.C. 4214(b) of the new 
Act, in lodging detainers, upon the issuance of revocation 
warrants, against Federal parolees convicted and incar- 
cerated on new Federal offenses while on parole, and 
in thus deferring an immediate revocation hearing. A 
parolee is, under the new Act, entitled to a paper review 
of the detainer within 180 days of notification to the Com- 
mission of its placement. In addition he has the right to 
counsel to assist him in preparing a written application 
for such review. Moreover, the Commission may decide 
to hold a detainer dispositional hearing at the parolee’s 
place of confinement at which the parolee must have 
notice and may appear and have counsel. 18 U.S.C. 4214 
(b). 
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Parole Commission Review of Detainers.—A decision of 
the United States Court of Appeals for the Second Cir- 
cuit rendered this past fall reached many of the issues 
broached in Moody, supra. In Shepard v. United States 
Board of Parole, ______ F.2d ---_--- (2d Cir. Sept. 7, 
1976) 20 Cr.L.Rptr. 2541, a Federal parolee attacked the 
validity of the detainer procedure. While on parole the 
parolee was incarcerated on a state conviction which in 
turn caused the Parole Board to issue a violation warrant 
against him as a detainer. The parolee sought an im- 
mediate revocation hearing which the Board denied. He 
then sought relief in Federal court. 

Presaging the Supreme Court’s decision in Moody that 
an immediate revocation hearing is not constitutionally 
required where intervening imprisonment occurs on the 
basis of new convictions, the Second Circuit held in 
Shepard that an in-person evidentiary hearing to contest 
the detainer is not required. Moreover, this decision 
applies to Federal parolees convicted of state offenses and 
incarcerated in state prisons so that Shepard goes further 
than Moody. Shepard may indeed predict the result that 
the Supreme Court will ultimately take on this same 
question of intervening state offenses. 

This decision of the Second Circuit involves several 
additional points not faced directly in Moody. In Moody 
the Supreme Court dismissed in a footnote claims that 
the outstanding detainer adversely affected the parolee’s 
prison classification and qualification for institutional 
programs on the basis that such matters were totally 
committed to the discretion of prison officials. In Shepard, 
however, the Second Circuit held that because of the 
disadvantages to this particular parolee flowing from the 
existence of the detainer and its concomitant unresolved 
charges, such as his ineligibility for educational and 
temporary release programs, there was a due process 
right to contest the detainer “in some meaningful man- 
ner.” 

Proceeding on that premise, the court concluded that 
whereas an in-person evidentiary hearing was not neces- 
sary, certain other things were. The court reviewed the 
statutory procedures of the new parole law contained in 
18 U.S.C. 4214(b). The court approved of the detainer 
review mechanisms in the statute except in one respect. 
According to the Second Circuit, the statutory procedures 
fail to adequately apprise the parolee of the evidence the 
Commission will consider at the time it reviews the de- 
tainer. This defect can be cured, said the court, by fol- 
lowing the 4214 procedures and by timely disclosure to 
the parolee of the evidence in unabridged form which 
may be-used against him, and finally a statement of the 
facts and reasons underlying the decision made by the 
Commission concerning the detainer. 

The validity of Shepard’s holdings are questionable in 
light of the Supreme Court’s rationale in Moody that no 
due process interest is invoked simply by the filing of a 
detainer even though institutional treatment of the 
parolee on the intervening sentence may be affected. The 
Parole Commission has asked the Supreme Court to in- 
validate Shepard or at least to remand it for rehearing 
in light of Moody. 


RECENT CASES PERTAINING TO 
PRESENTENCE REPORTS 


Timeliness of Disclosure of Presentence Report to De- 
fense Counsel at Sentencing.—In a case involving a large- 
scale heroin trafficking case the defense counsel did not 
receive the lengthy presentence report for his review 
until the scheduled day for sentencing. Both defendant 


and his counsel stringently contested the accuracy of the 
presentence report as well as that of a supplementary 
memorandum prepared by a state prosecutor, both of 
which referred to the defendant’s involvement in numer- 
ous other activities and drug offenses. The district court 
refused, however, to postpone sentencing in light of the 
defense’s repeated allegations of inaccuracies and miscon- 
structions in the presentence report. On appeal to the 
United States Court of Appeals for the Second Circuit, 
the court held that it was plain error to refuse to allow 
defense counsel adequate time to investigate and prepare 
a rebuttal for a lengthy presentence report. United States 
v. Robin, (2d Cir. Oct. 15, 1976), 20 
Cr.L.Rptr. 2123. 

This decision emphasizes the crucial role that pre- 
sentence reports have in the sentencing process and the 
concomitant need therefore for accuracy in their prepara- 
tion. The court iterates that upon his request a defendant 
should have an adequate opportunity to detect and point 
out inaccuracies in the report and further to present his 
version. 

In this case the lack of time for the defense to prepare 
a rebuttal to the report was compounded by the fact that 
the defendant had pled guilty so that, without the benefit 
of a trial, the court leaned heavily on the presentence 
report: 


The importance of the presentence report and the 
Cunningham memorandum [state prosecutor’s] in this 
particular case cannot be overemphasized in view of 
appellant’s plea of guilty. The absence of a trial pre- 
vented the judge from acquiring that familiarity with 
the case and the defendant which frequently aids im- 
measurably at sentencing. Moreover, the judge was 
also deprived of the benefit of defense counsel’s cross- 
examination of witnesses and presentation of evidence 
at trial, both of which are invaluable means of correct- 
ing inaccuracies that may later be propounded at 
sentencing. 


Because of the inadequate amount of time for defense 
preparation and the unequivocal objections to allegaticns 
in the presentence report and the additional memorandum, 
the Second Circuit remanded the case for resentencing 
before a different district court judge. In a short finishing 
note the court also commented that the 30-year sentence 
imposed on a 49-year-old first offender, which the court 
deemed tantamount to a life sentence, was questionably 
too harsh. 

The Presentence Report as a Basis for Sentencing.— 
In a recent decision of the Second Circuit a sentence was 
reversed partially on the basis of the disparity between 
the probation officer’s recommendation and the sentencing 
disposition actually made and also on the basis of the 
sentencing judge’s misapprehension of certain material 
facts. United States v. Stein, ______ 
Oct. 22, 1976). 

Here the defendant appealed his sentence on the 
ground that the sentence was so harsh when it was im- 
posed as to constitute a denial of due process. The de- 
fendant had pleaded guilty to conspiracy (related to a 
securities fraud) and to interstate transportation of un- 
registered securities. He was sentenced to consecutive 
prison sentences totalling 10 years and to pay fines in 
the amount of $25,000. The Court of Appeals reversed 
and remanded to the district court with directions to 
vacate the sentence and to have the defendant resentenced 
by another judge. 

The rationale of the court focused on three points: (1) 
the district judge’s misapprehension of certain material 
facts; (2) the judge’s refusal to allow the defendant or 
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his counsel to address the court after the imposition of 
sentence; and (3) the fact that the defendant received 
a materially incorrect impression of the probation officer’s 
recommended sentence. Looking at these three factors, 
the court concluded that the sentencing constituted a 
denial of due process. 

This defendant, it turns out, had been working with 
the Government as an undercover agent, had testified for 
the Government, etc., as well as having pled guilty. In- 
formation as to the extent of his cooperation with the 
Government was included in a memorandum to the sen- 
tencing judge. In addition, the probation officer’s pre- 
sentence report included an evaluative summary which 
emphasized the defendant’s expressed remorse and his 
cooperation with the Government and which concluded 
by making a recommendation that the defendant be placed 
on probation. 

In addition, the probation office submitted to the court 
an old presentence report (from 1971) which it updated 
with a supplemental report attached to it. Given the im- 


portance of the recommendation by the Court of Appeals 
and the fact that in this situation particularly the facts 
about the defendant had changed significantly from 1971 
to 1976, one might question the advisability of merely 
attaching a supplementa! report. Indeed, the Court of 
Appeals commented that it thought the sentencing judge 
had merely neglected to read the report all the way to the 
newest sentencing recommendation. 

The most important point about this case which might 
be of concern to probation officers is the importance 
placed on the presentence report’s recommendation by the 
Court of Appeals. It is clear from this that probation 
officers have an important job to perform in making 
sentencing recommendations, a* job which has judicial 
significance (at least according to the Second Circuit). In 
fact the court concluded: “Although the sentencing judge 
was not required to follow the Probation Officer’s recom- 
mendation, it often constitutes one of the most important 
factors considered by the sentencing judge.” (Slip op. 
at 225). 


Letters to the Editor 


Can “Dangerousness” Be Predicted? 


To THE EDITOR: 


The argument for more relevant sentencing and release 
practices which Arthur and Karsh offer (“Release Hear- 
ings: To Protect the Public!,’’ September 1976) is interest- 
ing in that it seeks to balance the rights of individuals 
with the rights of their potential victims. However at- 
tractive the authors’ proposals are, though, they are 
seriously flawed by their reliance on the ability of social 
scientists, or anyone else for that matter, to distinguish 
those who are “dangerous” from those who are not. 

There is no method currently available which allows 
social scientists to predict “dangerousness” in a manner 
which is reliable enough to apply equitably to practice. 
Despite the best efforts of many clinicians and researchers, 
the ability to predict violence remains elusive, and the 
persistence of traditional clinical judgments results in a 
vast overprediction. There is no reliable technique 
presently available which would, as the authors suggest 
is required, determine when an individual “has ceased to 
pose a threat” (p. 55) or has “become a safe risk” (p. 56). 
And as long as such techniques are not available, it will 
not be possible to set the standards of “clear and con- 
vincing evidence that (an individual is) no longer danger- 
ous” (p. 57). According to the authors’ suggestions, a 
person would have to offer such evidence in order to gain 
release. 

The prevailing practices of predicting violent behavior 
do not generally include consideration of the environ- 
mental conditions from which the individual came and to 
which (s)he will return. The authors’ last point, there- 
fore, is an encouraging one. By moving away from the 
intrapsychic evaluation of a person’s potential for violent 
behavior and advocating a consideration of the environ- 
mental circumstances which might precipitate future 
violence, the authors suggest an approach seldom investi- 
gated systematically. If violence is not predictable from 
individuals’ psychological development of personalities, as 
tesearch has indicated it is not, then perhaps there are 


clues in their environments which await discovery. So 
far, the idea that there are environmental concomitants 
to violent behavior has existed in theory, but there has 
been precious little systematic research to confirm it. So, 
while the authors’ suggestions in this vein are good ones, 
they are not fully applicable. We simply do not know 
enough about individual violent acts to be able to reliably 
identify their predictors. , 

The authors have made an interesting case for their 
proposals, but those who are familiar with the state of 
affairs in predicting violent behavior will realize that they 
are, at present, impractical proposals. 

November 29,1976 | STEPHEN E. SCHLESINGER, M.A. 

Department of Psychology 
State University of New York 
at Buffalo 


Restitution 


TO THE EDITOR: 


I very much enjoyed reading “Correctional Restitution: 
A Strategy for Correctional Conflict Management,” which 
appeared in the September 1976 issue of FEDERAL PRo- 
BATION. While most correctional restitution programs may 
not be as formalized as the concept described by the 
author, I am inclined to believe that correctional restitu- 
tion programs per se may be somewhat more prevalent 
than my friend, Dick Deming, seems to suggest. 

Here in Tucson, for example, we have two correctional 
programs which utilize correctional restitution. In one 
such program, a pretrial diversion program operated by 
the County prosecutor’s office, the format is somewhat 
similar to that outlined by Deming, and the results have 
been overwhelmingly positive. In addition, our Adult Pro- 
bation Department utilizes a community restitution pro- 
gram in which selected probationers are required, as a 
condition of probation, to engage in a restitution service. 
A typical case recently involved a barber who was con- 
victed of thefts from Salvation Army “drop boxes.” As a 
condition of probation, the defendant was required to 
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make restitution by providing free haircuts at a local 
Salvation Army residential center. The benefits of this 
program have been generally as described in Deming’s 
article. In addition, there have been some further benefits 
in some of our cases; in these cases, the defendants’ 
restitution has so impressed the victim that an employ- 
ment offer has resulted. 


Our thanks to Dick Deming and to FEDERAL PROBATION 
for reminding us of this worthwhile strategy. 
November 9, 1976 ROBERT E. KELDGORD 
Chief Probation Officer 
Pima County Adult Probation 
Department 
Tucson, Arizona 


Reviews of Professional Periodicals 


ARTICLES OF SPECIAL INTEREST 
IN LEGAL JOURNALS 


Reviewed by RAYMOND H. CLARK 


“Illinois Reconsiders ‘Flat Time’; An Analysis of the 
Impact of the Justice Model,” by Patrick D. McAnany, 
Frank S. Merritt, and Edward Tromanhauser (Chicago- 
Kent Law Review, Volume 52, Number 3, 1976). Although 
this article concerns itself with legislation which has been 
introduced in Illinois to return “flat time” prison sen- 
tences (and by the time this review is published may well 
have been enacted), it is nevertheless of interest through- 
out the Nation because similar legislation has been enacted 
in various other jurisdictions. The authors, two of whom 
are affiliated with the University of Illinois, and the third 
with Chicago State University, examine in detail the 
proposals of the justice model bills and indicate the 
changes that would be brought about, if the legislation 
is adopted. 

The first section summarizes the criticisms which have 
overtaken the present system of indeterminate sentencing. 
Then follows a review of several major issues which the 
justice model bills raise in regard to present sentencing 
and corrections structure, and an introduction to sentenc- 
ing criteria, flat time prison terms, and appellate review 
of sentences. Abolition of parole, the impact of determi- 
nate sentences on size of prison population and the inter- 
related issue to good tiine, discipline, and the grievance 
procedures are also discussed. Finally, the effect of de- 
terminate sentences on programs and the deemphasis on 
rehabilitation are examined. 

The authors conclude that while the justice model has 
taken serious strides toward several important goals, it 
cannot be looked upon as being entirely successful in its 
efforts. Nevertheless, they are encouraged that it “. . 
has undertaken the address of serious problems of justice 
in our system.” 


“Controlling Discretion in Sentencing: The Clemency 
Board as a Working Model,” by William A. Strauss and 
Lawrence M. Baskir (Notre Dame Lawyer, July 1976). 
Professors Strauss and Baskir, faculty members at the 
University of Notre Dame, were also associated with the 
Presidential Clemency Board created by President Ford 
and charged with the responsibility of making clemency 
recommendations for Vietnam-era draft and military 
offenders. In this article they relate some of the problems 
faced by the Board and the measures applied toward their 
solutions. From those solutions they conclude that there 
are a number of techniques which should be applicable 
by sentencing judges in order to structurize discretionhry 


sentencing power and reduce disparity between judges 
and sentences. 

After examining and analyzing the Board’s procedure, 
the article suggests measures which may be useful to the 
sentencing process and concludes with 12 components 
that might be introduced to a sentencing experiment. What 
is suggested is the establishment of substantive rules and 
insistence that those rules be adhered to and ultimately 
followed by a system of capable measuring performance. 

The authors end with a concession that the Clemency 
Board had arbitrary moments but that sentencing judges 
“|. . with almost limitless discretion, are inconsistent 
much more often.” As a result, the price is paid by an 
underprotected public or by an overpunished offender and 
in either case “ ... the price is too high.” 

“Administrative Searches and the Implied Consent Doc- 
trine: Beyond the Fourth Amendment,” by Ted H. Bartel- 
stone (Brooklyn Law Review, Summer 1976). More and 
more Government regulation obviously means more and 
more Government intervention in the lives of citizens. 
Traditionally, the fourth amendment to the Constitution 
has governed the law of search and seizure and insofar 
as the criminal law is concerned some basic standards 
have evolved. In effect, milestones are well established. 

But author. Bartelstone, a member of the editorial staff, 
chooses to examine a less familiar standard in the area 
of administrative searches. He directs most of this Note 
toward an analysis of what he terms “predecessors and 
progeny” of United States v. Biswell, the 1972 Supreme 
Court decision which, in effect, declared that a business- 
man’s acceptance of a Government license carried with 
it an implied consent to the full range of limitations inci- 
dent to the license, including administrative searches. 

The author fears that such an interpretation represents 
a severe diminution of constitutional safeguards and 
may “... continue unabated only at an exorbitant price.” 
He suggests in effect, that what is commonly believed to 
be a uniform fourth amendment protection has now, in 
reality, become a double standard. 

“Juvenile Delinquent or Adult Convict—The Prosecutor's 
Choice,” by Wallace J. Mlyniec (The American Criminal 
Law Review, Summer 1976). American society looks upon 
childhood with special consideration and embraces a con- 
cept of protection and specialized treatment that has also 
found expression in the development of the juvenile 
justice system. Traditionally, children whose dispositions 
and behavior patterns demonstrated that they were be- 
yond the reach of a juvenile court were thrust into the 
criminal justice system by the process known as “judicial 
waiver” whereby the juvenile court judge would deter- 
mine that it was in the best interest of all that his court 
relinquish jurisdiction. 

Recently, however, according to the author who is 
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codirector of the Juvenile Justice Clinic at Georgetown 
University Law Center, concepts have begun to change. 
Public demand for retribution and protection has caused 
various legislatures to modify the mechanisms to enable 
prosecutors to choose the forum in which to present a 
particular case. Sixteen states and the District of Colum- 
bia now augment their existing judicial waiver statutes 
by permitting the prosecutor to determine the court while 
Nebraska and Wyoming confer the option upon the 
prosecutor alone. 

Professor Mlyniec examines these various statutes and 
the desirability and validity of prosecutorial discretion 
and concludes that the procedures permitted thereby are 
not as reliable in preserving juvenile benefits for those 
who are entitled to them. Additionally, he contends “ . 
they raise the spector of arbitrariness and unfairness, and 
create legal questions which are not easily answered but 
easily avoidable.” 


“Needed: A New Look at Punishments,” by Caroline K. 
Simon (American Bar Association Journal, October 1976). 
Increasing violent crime on America’s streets has gen- 
erated heated discussion on how to deal with the problem. 
Numerous new laws have been enacted, many providing 
for tougher sentences and even in some cases mandated 
sentences, for a wide range of crimes. Ms. Simon, a mem- 
ber of the Board of Directors of the National Council on 
Crime and Delinquency, directs the reader’s attention to 
the proposition that prisons neither correct nor deter, 
mandatory sentences are illusory in results, and the Model 
Sentencing Act, as established by the NCCD, appears to 
be the best hope available at this time. 

The core idea of the Model Sentencing Act, of course, 
is the separation of dangerous and nondangerous offend- 
ers. The notion was eventually expanded to a flat asser- 
tion that nondangerous offenders should not be imprisoned 
at all and eventually that since prisons were not doing 
what was expected and their end products were failures, 
those failures might just as well be had in the community. 
The arguments are by now well known. The public outcry 
for more severe punishment is greater than ever! 

Alas! You’ve made a good try Ms. Simon. But what 
you and your distinguished colleagues have chosen to 
ignore is that to the victim of crime (any crime) the 
offender is never nondangerous. Moreover, he is a 
scoundrel who deserves to be punished and harshly so. 
And to the man on the street, who is so often the victim 
and almost always a voter, that is what he wants to see 
and that’s why his tax money is being used to pay for 
prisons. He couldn’t care less about the “rehabilitation” 
or even humane treatment of the culprit who stole his 
CB radio, gave him a worthless check, or defrauded him 
in a business transaction. T’was ever thus; t’will ever be! 
It’s just that simple. 


THE JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“Deterrence and Deviance: The Example of Cannabis 
Prohibition,” by Patricia G. Erickson (June 1976). The 
Journal of Criminal Law and Criminology has, in recent 
issues, published several articles on the general subject 
of deterrence. In reviewing these articles over a length 
of time, one has the feeling that whatever knowledge is 
accumulating on the subject lacks cohesion. Worse still, 
the accumulating knowledge is often contradictory, at 


least in terms of conflict among the findings of various 
researchers. It seems like a case of the more we know, the 
less we know. This one-step-forward-one-step-backward 
process may be what usually precedes a knowledge break- 
through but at the present time the vastly equivocal re- 
search presently at hand has yet to get into anything 
which might confidently support changes in public policy. 

Nonetheless, the importance of deterrence research can- 
not be denied. As a philosophical concept, deterrence, 
general and specific, lies at the root of our criminal 
justice system. We need to know what empirical justifi- 
cation there is for it. While much of the recent research 
on the subject displays a tendency toward methodological 
nitpicking, deterrence theory itself, at least in its classical 
form, is rather straightforward. Basically, the theory 
holds that criminal behavior is inhibited by punishment 
applied with severity, certainty, and celerity. The more 
severe, the more certain, and the more swift the punish- 
ment, the greater the deterrent effect. It is a simple 
utilitarian notion but one which offers a host of angles 
for research. For example, modern social science has 
refined research in this area to encompass the factor of 
perception which in turn is affected by the factor of 
socialization. The possible permutations and combinations 
in developing the theory are extensive. 

Patricia Erickson’s research into the subject follows 
familiar ground and focuses on the special case of de- 
terrence in cannabis use. Examining deterrence theory 
within the framework of drug use, especially a drug whose 
use enjoys a significant measure of social support, presents 
obvious complications and significant theoretical implica- 
tions. Substantially referring to the research done by 
Waldo and Chiricos, Erickson worked with a sample of 
persons convicted of simple possession of cannabis in 
Canada. Her major finding is that “more severe penalties 
and higher perceived certainty of punishment do not have 
the effect of reducing the likelihood of subsequent canna- 
bis use among a sample of persons who have been 
officially criminalized for the offense of simple possession.” 
Furthermore, “greater perceived risk of re-arrest ap- 
peared to have the opposite impact to that postulated by 
classical deterrence theory.” Erickson suggests that inas- 
much as deterrence hypotheses are not sustained when 
tested against marihuana use, it would be better not to 
rely on a unified theory of deterrence and instead pursue 
a deterrence model adapted to testing data on diverse 
types of criminal behavior. Path analysis appears to be 
a worthwhile approach. 

To the limited extent Erickson was able to examine the 
hard-to-grasp and much neglected factor of celerity, she 
found that it had “‘no explanatory power” in her study. 

“Differential Processing of Abnormal Sex Offenders: 
Utilization of California’s Mentally Disordered Sex 
Offender Program,” by George E. Dix (June 1976). 
An exceedingly crucial issue, which nags at the sentenc- 
ing function of our criminal justice system, is the one 
having to do with predicting dangerousness. Since we 
have yet to fully revert to the classical value of awarding 
a sentence strictly on the basis of the crime committed, 
we are saddled with the slippery task of fitting the sen- 
tence or, if you will, treatment to both the “needs” of the 
offender and to the offender’s potential for future criminal 
behavior. In essence, we tend to sentence offenders for 
what we predict will be their future behavior. The ethical 
soundness of this approach to sentencing would probably 
seldom be called to question if the predictive capacity in- 
volved were suitable and sufficient. The research reported 
in this article adds to the doubt directed toward the 
efficacy of various means for diagnosing dangerousness. 
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While limited to the experience of a single state and 
dealing with only one form of dangerousness, i.e., sexual 
misconduct, the reported research illustrates many of the 
general problems surrounding the persistent national 
policy of dealing with the offender on grounds of what 
he is likely to do rather than on the specific and easily 
verifiable grounds of what he has already done. Despite 
the recent impact of the so-called “justice model” it is 
still fair to use the word persistent in describing the 
policy in which sentencing is determined by a diagnosis 
of the psychosocial characteristics of the offender. One 
need only refer to the NCCD Model Sentencing Act or to 
the Model Penal Code of the American Law Institute for 
evidence of the persistence. 

As outlined in the article, the Mentally Disordered 
Sex Offender (MDSO) Program in the State of Cali- 
fornia applies to “any perscn who by reason of mental 
defect, disease or disorder is predisposed to the commis- 
sion of sexual offenses to such a degree that he is 
dangerous to the health and safety of others.” Any 
offender, regardless of offense committed, may, as an 
alternative to sentencing under the applicable Penal Code 
provision, be committed to the Department of Health for 
an indefinite period if he is determined to be an MDSO. 
Apparently, it is not necessary for one to have been con- 
victed of a sex offense in order to be subsequently confined 
for an indefinite term as an MDSO. It depends on the 
outcome of diagnostic procedures which mainly involve 
the judgment of psychiatrists but also include a number 
of judicial safeguards such as the possibility of being 
heard by a court jury. 

The researcher was mainly interested in evaluating 
the implementation of the MDSO Program and he ex- 
amined random samples of MDSO’s committed in 1967, 
1972, and 1974. His finding that the California program 
is being used to handle primarily violent sex offenders 
and child molesters is perhaps reassuring, but it is note- 
worthy that some MDSO’s derived from nonsexual offenses 
or from nuisance-type “sexual” offenses like obscene 
telephone calls, exhibitionism, and peeping. Moreover, in 
looking at the child molester category in particular, the 
author comments “in large part the program is directed 
at non-violent persons who engage in relatively innocuous 
sexually motivated behavior with children.” 

If one is concerned about the catchall possibilities to be 
found in the vague wording of the MDSO statute and if 
one is further concerned about the evils of indefinite 
terms based on dubious diagnoses, there is, supposedly, 
some comfort in the author’s finding that under the 
MDSO program “many offenders spent less time insti- 
tutionalized under less oppressive circumstances than 
would have been the case had the program not been in 
existence.” However, the author goes on to report (and 
this is discouraging) “some offenders may have been com- 
mitted to the program and thus institutionalized who, in 
the absence of the program, would not have been sen- 
tenced to imprisonment and thus would have escaped in- 
stitutionalization entirely.” 

One of the findings of the author is likely to be of some 
interest to probation officers who have had the experience 
of working with psychiatrists in the development of 
presentence recommendations. The author found, as many 
probation officers have long been aware, that “the most 
significant aspect of the reports and examinations of 
appointed physicians was a reliance upon the ‘social 
history,’ often taken from the probation officer’s report.” 
The lack of reliance on clinical observations surely ac- 
centuates a major deficiency in the MDSO process and 
once again demonstrates that we may be unduly sacrific- 


ing valued judicial procedures for the sake of ambiguous 
and doubtful psychiatric predictions. 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“Diversion: The Promise and the Danger,’ by Paul 
Nejelski (October 1976). Diversion, defined by Paul Nejel- 
ski as the channeling of cases to non-court institutions in 
instances where these cases would ordinarily have received 
an adjudicatory hearing by a court, presents elements of 
both promise and danger. In this treatise, he questions 
not whether it should exist, but when and under what 
circumstances it is best encouraged. 

It is recognized that diversion provided the necessary 
flexibility in a system overburdened with requests for 
service, a system that would collapse if every case re- 
ceived the procedures contemplated by statute. Therefore, 
the crux of the issue rests not upon the existence of di- 
version, but, rather, upon a consistent rationale for se- 
lecting when it will be used and under what appropriate 
review. 

Some attention is given to distinguishing between di- 
version and prevention and to a good examination of 
diversion in the reduction of cases before the court for 
adjudication as a result of the diversion program. 

Four diversion projects are described which are indi- 
cative of the broad range of approaches which contain 
elements common to most pretrial diversion projects. The 
common elements include (1) the use of paraprofessionals, 
(2) a reliance on crisis intervention, (3) the use of ad- 
ministrators rather than judges, (4) the trend to avoid 
stigma, (5) a concentration on status offenses and minor 
delinquency, and (6) a lack of evaluation by outside 
sources. 

It is suggested that the fairness and the power of the 
state as embodied in the court process is necessary and 
there is a substantive need to rationalize and make 
visible the discretion that exists at all levels. While the 
juvenile court may have some negative effects, such as 
labelling, its proceedings do provide a measure of ac- 
countability and formality to decisionmaking. 

Nejelski discusses the future of diversion and the 
necessity for a balance between social welfare and due 
process. The court still has an important role to play by 
reviewing cases for abusive discretion and by increasing 
the research capabilities available to the judicial branch. 
The danger remains that diversion will become a means 
of expanding coercive intervention without proper con- 
cern for due process rights. The suggestion is that the 
challenge of the next decade will be to determine when 
diversion is appropriate and to monitor such programs 
to insure that they deliver their considerable promise. 

“Issues and Realities in Police Diversion Programs,” by 
Malcolm W. Klein (October 1976). Dr. Malcolm Klein dis- 
cusses issues and realities in police diversion programs 
contrasting the issues identified in 1971 with the current 
practical realities of 1976, and suggests that police in- 
volvement in diversion, while increasing at a rapid rate, 
has been so tentative and exploratory, that withdrawal 
would not be difficult. Little in his survey suggests that 
diversion programs are anything but low priority items 
and, in essence, diversion has been appended rather than 
incorporated, leading to the prediction for a short, incon- 
clusive life. 
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After defining diversion and referral, Dr. Klein ad- 
dresses the issues identified in 1971 so far as police inter- 
vention in diversion is concerned, summarizing that 
diversion is leading police departments into somewhat 
proader focus in handling delinquents but that the trend 
is tentative and superficial. Current realities include re- 
source location, locus of control, use of diversion, the 
bumped client, and funding and stability. 

“Will Diversion Reduce Recidivism?,” by Richard J. 
Lundman (October 1976). Will diversion reduce recidi- 
vism? Probably not argues Dr. Richard Lundman in this 
paper which describes diversion from the juvenile justice 
system with special emphasis on ‘its sociological origins 
and particular attention to the symbolic interactionist, 
labelling theory, and labelling research. 

Virtually all available research leads to the inescapable 
conclusion that nearly all attempts at delinquency control 
or prevention have been unsuccessful. This failure has 
led to the search for new strategies of which diversion 
is one. Diversion is a legal procedure, mindful of the 
potentially stigmatizing consequences of formal process- 
ing and involves formal assistance rather than simply a 
“counsel and release.” 

Next, the sociological origins of diversion programs 
were addressed with an examination of the development 
of “self” and the impact of “significant others” in develop- 
ment of self. Early reasearch supported the relationship 
between labelling and behavioral expectations, but so far 
as a cause of career deviance, it had not been systemati- 
cally examined. Later research suggests that labelling is 
possibly not as consequential as originally indicated by 
labelling theorists. 

Finally, Dr. Lundman undertakes a preliminary evalu- 
ation of diversion, examines economic and humanitarian 
advantages, past practices and disadvantages, leading to 
the conclusion that the use of diversion is not likely 
either to reduce recidivism or correct existing abuses. 
Therefore, it becomes increasingly important for pro- 
ponents of diversion to begin the process of balancing the 
economic and humanitarian advantages of diversion with 
the advantages of the court process which might very 
well result in a more visible certainty of punishment, a 
decrease in the number of juveniles under the control of 
the state, better control of the unchecked discretionary 
power of juvenile justice bureaucracies, and, most im- 
portant, the protection of due process. 


THE JOURNAL OF DRUG ISSUES 


Reviewed by GEORGE I. DIFFENBAUCHER 


“Looking Back and Glimpsing Forward: An Editorial,” 
by Richard L. Rachin (Fall 1976). All things considered, 
one cannot help but wonder whether a policy of selective 
benign neglect might not have proven the wisest response 
to illicit drug use. Governmental attempts to remediate 
politicized issues frequently are worse than no action at 
all. And the drug business offers a prime example. Put in 
the context of the historical response to the unfamiliar, 
threatening or poorly understood, past policies and much 
of the present have been both brutal and bloody stupid. 

Sneaking a look at the hidden agenda, it should be 
apparent that public policy decisions are not often made 
in academic contexts, free of political ramifications, in 
which social gain is necessarily a primary consideration. 
For example, one would be hard pressed and foolish to 


argue that New York’s draconian drug law was the 
product of an administration untainted by some hefty 
concerns about political interests and ambitions. Anyone 
with savvy knew well—including a good many advocates 
of the law—there was precious little reason to believe 
that “put’n it to “em” would do more in this instance than 
it ever had in the past. And evidence is in (again) which 
proves it (see Law Enforcement Assistance Administra- 
tion’s study released September 5, 1976, prepared by the 
Committee on New York Drug Law Evaluation). 

‘Another example is the purported (as contrasted with 
the actual) purpose of continuing to criminalize those 
caught with marihuana—by and large a healthy and 
respectable cross section of youth whose exposure to 
the justice system is likely to do considerably more damage 
than the behavior for which they are arrested. Fortu- 
nately, decriminalization seems dependent now only on the 
development of ripe political climes in the various states. 
The days of the evil weed syndrome seem on the wane. 

Probably the most interesting and challenging prospect 
down the pike is the dismantling of the mythology and 
bureaucracy which the drug business has spawned. Re- 
lated to that is the need to refocus attention on conditions 
and circumstances which contribute to the misuse of 
drugs—perhaps all too understandable in the oft-neglected 
and poorly understood contexts in which social problems 
develop and fester. We may even begin to do something 
about attacking the fire instead of the smoke. That, and 
not repairing psyches, seems the most promising and 
challenging task ahead. 

“California Civil Commitment: A Decade Later,” by 
William H. McGlothlin (Fall 1976). A 1960 California 
Study Commission on Narcotics recommended the estab- 
blishment of a large scale compulsory civil commitment 
program for the treatment and control of narcotic ad- 
diction (State of California, 1961). The legislation initi- 
ating such a program was enacted in 1961. The intent was 
to provide nonpunitive treatment, but also to control the 
addict “for the prevention of contamination of others and 
the protection of the public.” 

Commitment may take place in three ways. First for 
persons convicted of a felony or misdemeanor who are 
also adjudged to be addicted or “in imminent danger of 
becoming addicted” to narcotics, the courts may suspend 
the criminal proceedings and, after a hearing, commit to 
the Civil Addict Program. Second, a person not convicted 
of, or even charged with, a crime may be involuntarily 
committed after a judicial hearing following a report by 
any person to the district attorney that he is believed to be 
addicted or in imminent danger of becoming addicted. 
Third, an individual who believes himself addicted or 
“about to become addicted” may apply for voluntary 
commitment, in which case the term is 2% years. The two 
involuntary procedures provide for a 7-year commitment. 

Certain persons, even though addicted to narcotics, are 
ineligible for commitment to the Civil Addict Program, 
e.g., persons with a history of excessive criminality and/ 
or assaultive behavior. In some instances the judge may 
waive these restrictions. 

Until November 1970 the minimum initial inpatient 
period following commitment was 6 months, although the 
actual median time to release during the early years was 
about 15 months. Commitments could be terminated prior 
to 7 years if, after release to outpatient status (OPS), 
the individual accrued 3 consecutive years of undetected 
drug use and otherwise complied with the conditions of 
his OPS. In 1970, the number of consecutive drug-free 
years required for early release was reduced to 2, except 
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for methadone patients; for them the period remained 
at 3 years. 

Persons committed following felony or misdemeanor 
convictions are returned to court following their civil 
commitment discharge for disposition of the original 
charges. If the individual has qualified for early dis- 
charge or has served the full 7-year commitment, the 
original charge is usually vacated. If the charges are not 
dropped, the law provides that the time served under the 
civil commitment be credited to any sentence that is 
imposed. 

The primary inpatient facility is the California Re- 
habilitation Center (CRC), a 2,400-bed institution located 
at Corona, about 50 miles from Los Angeles. The overall 
inpatient population peaked at 3,200 in 1969—the 1975 
population was 1,900. 

Residents are expected to be involved in therapy, work 
or training 8 hours per day for a 5-day week. 

On release to OPS, the individual is placed under the 
supervision of a parole agent with an average caseload 
of about 32. Supervision is relatively strict, and regular 
urine testing is conducted for the detection of drug use. 

At the beginning of the Civil Addict Program about 40 
percent of male and 50 percent of female commitments 
either followed misdemeanor convictions or were made 
under the no-criminal-charge provisions. By 1974, in con- 
trast, 92 percent of the total commitments followed a 
felony conviction, and only five of some 2,100 commitments 
were in the no-criminal-charge category. Individuals are 
rarely committed where the likely alternative sentencing 
disposition is less severe than the civil commitment. 

The author and others have recently completed a fol- 
lowup interview study of 949 male commitments to the 
California Civil Addict Program. A comparison sample 
of 292 was formed from the 1962-63 admissions obtaining 
a discharge by writ of habeas corpus prior to the first 
release to OPS. The treatment sample of 289 was selected 
from the 1964 admissions. The two samples were closely 
matched on some 15 demographic, drug use and legal 
history variables. A third sample of 282 was selected 
from the 1970 admissions and matched as closely as pos- 
sible to the 1964 sample. This provided a comparison of 
behavior under the strict and more lenient program 
policies. A fourth overlapping sample was formed from 
the 67 successful discharges contained in the 1964 treat- 
ment sample and an additional 86 successful discharges 
randomly selected from the remaining 1964 admission. 

Those who continued in the program fared better than 
those obtaining a discharge by writ. If success is defined 
as being alive, not incarcerated and not using narcotics 
daily, then the group continuing in the commitment was 
significantly more likely to be successful both during and 
subsequent to the commitment than was the writ sample. 
It is not possible to determine from this study whether 
or not the inpatient portion of the commitment influenced 
these results. However, it is clear that the OPS portion of 
the program was relatively effective. The close monitoring 
for narcotic use with return to CRC following detection 
resulted in shorter “runs” of daily use and less overall 
daily use than occurred in the writ sample. 

“Drug Abuse and the Criminal Justice System,” by 
Robert L. Bogomolny (Fall 1976). In this article the 
author explores the major responses of the law and 
criminal justice system to drug abuse in the last decade 
by examining in turn legislative actions, important court 
decisions, law enforcement agency activities and problems, 
and a changing public view of the drug abuser. 

Legislative trends.—In the period from 1955 to 1964 
the trend in drug abuse legislation was toward broader 
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coverage to include new drugs and substances within 
prohibitory laws and to provide substantial criminal 
penalties for use, possession, sale, importation, and manu- 
facture of these drugs. 

In the 1960’s the problem became more complicated as 
new drugs of abuse became popular and new population 
groups began to use these drugs. The response to these 
developments was somewhat different than in the past. 
In part, this can be attributed to the fact that no one was 
certain exactly what these drugs were or what they did. 

Regulation and control over many of the drugs was 
further complicated because the drugs had widespread 
medical use and were being manufactured for medical 
purposes, were distributed to potential users through 
different channels than heroin and marihuana, and be- 
cause the users of these drugs were perceived as being 
different from users of heroin and marihuana. Legislation 
could not be enacted to declare all use of these drugs 
unlawful. 

Though use of narcotics did increase in the late 1960’s, 
much of the increase in illicit use of drugs in that period 
involved marihuana, other hallucinogenic drugs, ampheta- 
mines, and barbiturates. Drugs were no longer a ghetto 
problem limited to the poor but appeared in all parts of 
the community, affecting us all. Legislatures began to 
take a closer look at the utility of rehabilitation rather 
than punishment for the drug user. Marihuana became 
so widespread and popular in its use that myths about 
the drug became suspect. This sudden public awareness 
brought about by the increased number of users coupled 
with recent medical findings, caused many members of 
State and Federal legislative bodies to ask whether or 
not their marihuana laws and drug laws in general were 
overly punitive. : 

The National Commission on Marihuana and Drug 
Abuse called specifically for decriminalization of mari- 
huana. The Commission objected to use of criminal law 
for control of possession of marihuana in private, because 
it implied an overwhelming indictment of marihuana use 
inappropriate in light of the limited harm use of the drug 
actually posed. 

The Controlled Substances Act of 1970 broadened the 
segment of the abuser population which could be subject 
to treatment within the Federal establishment in lieu of 
normal criminal processing and prosecution. Unfortu- 
nately, this included treatment for some kinds of offenders 
(e.g., people using amphetamines, certain barbiturates, 
marihuana and other hallucinogens) which was not en- 
tirely consistent with existing knowledge about the 
medical properties and patterns of use of these drugs. 
For example, it is unclear how to treat a marihuana 
user in order to terminate his so-called dependence. This 
is true because the drug is not physically addictive, be- 
cause use involves complicated factors within the user’s 
own personality and because in most cases use bespeaks 
no abnormality at all. By and large, the new Federal 
legislation diminished penalties for illicit drug trans- 
actions. The new legislation also described a new category 
of drug offenders considered particularly dangerous and 
reprehensible, and to be subject to extraordinary penal- 
ties. 

If one were to speculate about what course legislative 
developments might take in the next several years one 
would probably conclude that the general legislative ap- 
proaches of the present and near past would not change. 
It is likely that in order to deter use we will continue to 
punish both use and distribution of the various drugs 
of abuse. We will probably do this in spite of growing 
concern about the efficacy of this approach and in the 
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face of growing evidence that drug abuse is a problem 
better handled in concert with the medical community 
rather than predominately by criminal justice agencies. 

The courts.—Attorneys challenged the punishment of 
narcotics addicts for use of narcotics and for possession 
of narcotics for personal use. In 1973, the District of 
Columbia Court of Appeals in United States v. Moore re- 
jected both the contention that to punish an addict who 
could not refrain from use of narcotics constituted cruel 
and unusual punishment and the contention that punish- 
ment in these circumstances should be barred under a 
doctrine of pharmacological duress. Another major theory 
under which drug users challanged drug control laws 
was based on the right to privacy. It was claimed that 
one has the right to engage in private drug-taking activ- 
ity as long as it directly harms no one but the drug taker. 
Recently, the Supreme Court of Alaska has accepted this 
argument with respect to use of marihuana by adults. 
The court held that “possession of marihuana by adults 
at home for personal use” was protected by the right 
to privacy. 

It is likely that such challenges will continue to be 
pursued in the next decade. 

Law enforcement.—Law enforcement attitudes have 
substantially changed over the past 10 years. In early 
1972 ODALE, the Office of Drug Abuse Law Enforcement, 
was formed to arrest street abusers of dangerous drugs 
and narcotics in order to reduce the general incidence of 
violent crimes within particular areas in the country. 
This kind of enforcement was based upon the assumption 
that crime and drug abuse were closely linked and that 
by arresting drug abusers an impact could be made on 
violent and property crime. 

The drug abuse laws require the law enforcement agent 
to come in contact with people engaged in essentially 
private activities, such as the use of drugs in a protected 
area and the transfer of drugs between willing sellers 
and willing buyers. This has created a dilemma for law 
enforcement. In order to enforce the law, the law enforce- 
ment officer must penetrate the system of illegal drug 
traffic. This requires undercover work often treading on 
the edge of constitutionally protected rights, if not, in 
fact, crossing over this boundary. Unfortunately, also, 
this type of intervention does little more than make drug 
use more inconvenient or expensive and fails to have any 
substantial impact on the supply of drugs. 

If we assume that law enforcement can eradicate drug 
traffic, we create an impossible situation for the local 
police. 

The user.—One of the major changes in drug use in 
the last decade has been that apprehended drug abusers 
have come from different socioeconomic classes than be- 
fore. In the late 1950’s and perhaps even the early 1960’s 
ghetto residents were usually the drug users, quite often 
users of heroin and, in limited situations, marihuana. The 
change in the user inevitably changed the image of the 
person using the illicit drugs. No longer was the heroin 
addict necessarily someone who lived in the gutters and 
sculked in alleys. Rather, he might be the young man or 
woman next door. Recognition of this change in the illicit 
user led to the belief that it was inappropriate to visit 
criminal sanctions on him. 

The altered image of the user has led to changes in the 
criminal justice system. Numerous defendants arrested 
for drug use are now considered “decent” young people 
and as a result of this perception are subjected only to 
probation or informal punishment. 

It is doubtful that use patterns will revert solely to the 
ghetto use of another day. Using drugs such as mari- 


huana, amphetamines, barbiturates, or hallucinogens in 


addition to alcohol, seems well-established in the American 
community. 


PROBATION JOURNAL 


(England) 
Reviewed by HaRoLp W. KELTON 


“Can Colleges Educate and Train Social Workers?,” 
by Peter Bibby (March 1976). (In Britain, CCETSW 
stands for Central Counsel for Education and Training 
in Social Work.) 

Bibby presents a prospectus for the training of social 
workers, who, upon graduation, would be ready to do the 
required job. The right person must be selected. He must 
be a person who cares and whose caring is capable of 
being organized. The social work curriculum must cover 
tasks, skills, attitudes, and integrity of the social worker. 

Tasks and skills deal with what is to be done and how 
to do it. It should be taught by someone with recent field 
experience, should incorporate the “practicum” experience, 
and should not overlook even the most basic of considera- 
tions, such as, Bibby suggests, that social workers in pro- 
bation must wear a suit. 

Attitude and integrity, as we all know, pertain to com- 
mitment to goals and certain ways of reaching those goals. 
While this can certainly be taught in the classroom, it 
will not be held and shared unless it is clearly understood, 
believed in, and permeated throughout a social work sys- 
tem from university to agency. 

The key to Bibby’s proposal is that field workers are to 
play a prominent role in every phase of any education or 
training of social workers. Most innovative and notable 
is his suggestion that field workers play a role in the 
selection of candidates for admission to college study. 

“Liaison Between Residential and Field Workers,” by 
David Smith (March 1976). Smith rediscovers the “. . . 
mutual distrust and suspicion . . .” that seems to be a char- 
acteristic feature of the relationship between the separate 
arms of a correctional system. He is a liaison probation 
officer assigned to a “hostel.” We gather it is his duty 
to screen referrals made by prison welfare officers. He 
works, then, at what is commonly known as a halfway 
house or prerelease center. Hostel staff sometimes feel 
they are being used as a “dumping-ground” for dangerous 
or impossible cases. Prison staff feel that hostels routinely 
reject any kind of case that will require extra care and 
attention. Both of the parties, then, begin to practice 
various deceptions to achieve their respective goals. 

Smith’s basic solution, in addition to improving policy 
statements, guidelines, and manuals, is that the respective 
parties frequently meet for personal and informal con- 
ferences. Additionally, he calls for better planning of the 
hostel system so that programs meet actual needs of re- 
ferring agents more precisely. 

“Community Service Orders: A Suitability Check List,” 
by Kenneth Pease and Ian Earnshaw (March 1976). Con- 
victed offenders in Britain can be ordered, as part of their 
sentence, to perform some community service. This is a 
formalized and statutory sentencing alternative and is 
referred to as a community service order. Study shows, 
however, that probation officers are not recommending 
this alternative with any kind of uniformity. To correct 
this disparity, the authors suggest the use of a “checklist.” 
This device is filled in by the officer as he conducts the 
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social inquiry report (presentence) and the offender’s 
“score” is then considered in determining his suitability 
for community service. Proper use of a checklist, with 
its advantages and disadvantages, is discussed, and a 
sample of one form now in use is presented. A list of 
references concludes the article. 


“Part-time Work as Probation Officer in Brixton 
Prison,” by Arlette Mason (March 1976). Every Thursday 
afternoon, Probation Officer Mason visits the hospital 
wing of Brixton Prison for counseling interviews with men 
awaiting trial on charges of homicide. Over a period of 
1 year, Mason had contact with 11 cases. Most of these 
men had been charged with killing someone in their 
own family and their initial state was one of despair and 
worthlessness. Mason observed that this attitude changes 
after a few weeks, and the defendants begin giving some 
thought to their future, albeit rather limited. Her role, 
in this, is supportive, ranging from the performer of 
errands to the conducting of intense and complicated in- 
terviews where her clients are relieved of unbearable 
feelings of guilt and remorse. What she has possibly done 
is conceived of some definition of the problem, set some 
goals and developed some techniques for reaching them— 
a rare accomplishment in corrections. No wonder that she 
feels she is achieving something and noting that she does 
not get the same feeling from her work with probationers 
and parolees. Some facts to remember are that her 11 
accused murderers are in detention—she works with them 
only a short time—and their needs are immediate, clearly 
perceived, and focal. Nevertheless, this same process of 
defining problems, identifying goals, and developing tech- 
niques might bring similar good results with probationers 
and parolees. It only remains for Mason to give systematic 
analysis and formal statement to her experience, and all 
other probation officers can greatly benefit. 


“The Value of Short-Term Work,” by R.W. Waters 
(March 1976). Probation officers seem to have a ritualistic 
commitment to “long-term work” with their charges, prob- 
ably stemming from the psychoanalytic tradition. The fact 
is that they might obtain much better results with short- 
term work. Strained manpower and resources could be 
more better organized, goals would require sharper identi- 
fication, and offenders would be more inclined to take an 
interest and participate. Short-term work would also pro- 
vide an obvious and very practical advantage to those 
agencies that have a frequent turnover of staff—reasons 
for the turnover nowithstanding. Such a policy would 
surely solve the problems of high caseloads. 

No bibliography or reference is provided with this in- 
teresting article but “Reid and Shyne” are frequently 
quoted. 

“A Visit to a Detoxification Center in Warsaw,” by J.S. 
Myers (March 1976). Given an opportunity to visit 
Warsaw, Myers observed various elements of the Polish 
justice system and was particularly impressed with what 
he saw and learned at an alcohol detoxification center. A 
drunk in Warsaw will very likely be taken to one of these 
centers rather than be jailed. He will stay more than 24 
hours and find himself rather thoroughly processed— 
stripped, showered, fumigated, examined, and closely 
supervised by a very large staff. Any medical problem 
discovered—venereal disease for instance—is also treated. 
Upon discharge, he is billed for the services—the fee being 
comparable to the price of a hotel room and being de- 
ducted from his salary if payment is not made within 14 
days. In short, the program gets strong government sup- 
port, and its administrators have authority in many areas. 

Many facts and figures about Polish alcohol consump- 


tion are provided by Myers. One interesting note is that 
the introduction of Coca Cola seems to have lowered the 
sale of beer. 


“The Love of Offenders,” by Phil Willetts (March 1976). 
There is something wrong in the criminal justice sys- . 
tem. It seems to manufacture more criminals all the time. 
Society is aware of this, the courts are aware of this, 
and those responsible for the administration of prisons 
and correctional programs are aware of this and yet are 
unable to stem the tide. By the year 2000, criminals will 
have taken over all these institutions and will have such 
influence with legislative bodies so as to insure their per- 
petuation as a major and growing segment of the social 
structure. The reason this is happening is because the 
criminal justice system is currently hinged on social work. 
Social workers have erroneously defined a problem to 
which they applied erroneous solutions, and it is impos- 
sible to get them to change because they are a tightly 
organized cult. They are going to bury the western world. 

Such biting criticism is only possible through the use of 
the amazing device of satire. Willetts’ skillful blending 
of humor, fantasy, insight, and truth has once again pro- 
vided us with something we had better all read. 


THE BRITISH JOURNAL 
OF CRIMINOLOGY 


Reviewed by Harry W. SCHLOETTER 


“Criminal Impulsivity and Violence and Subsequent 
Parole Outcome,” by A.B. Heilbrun, LJ. Knopf, and P. 
Bruner (October 1976). The authors are professor, chair- 
man and member, respectively, of the Department of 
Psychology, Emery University, Atlanta, Georgia. 

This article is concerned with the relationship of a num- 
ber of self-control attributes relevant to the criminal act, 
the seriousness of the crime, and successful or unsuccess- 
ful parole outcome. Two hundred male felon parole cases 
from the records of the Georgia Board of Pardons and 
Paroles were studied, equally divided by success or failure 
on parole and by black or white race. 

The authors point out that the problem predicting the 
success or failure on parole has been a matter of concern 
for at least 50 years. A review of the literature provides 
the reader with many studies pointing to the probable 
outcome of parole. “One of the most consistent predictive 
factors emerging from these actuarial studies of parole 
outcomes has been seriousness of the crime.” The liter- 
ature confirms that criminals who have committed more 
serious crimes against persons have proved to be better 
parole risks than those who committed less serious crimes 
against property. 

The present study tested hypotheses showing that vio- 
lent crimes tend to be committed by individuals whose 
self-control systems are generally not impaired. “Crimes 
perpetrated against persons are more impulsive than 
crimes against property”; “Criminals who have committed 
more impulsive crimes are better parole risks than those 
criminals whose crimes are less impulsive.” 

Unsuccessful parole outcome was defined as the loss of 
parole because of the technical violation or because of a 
new offense occurring within the first 6 months following 
release. Successful parole outcome was defined as the 
maintenance of the conditions of parole and the absence 
of recidivism for at least 6 months after release. 

The following are 10 indices of self-control studied: 
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(1) Premeditation, (2) impulsivity, (3) group influence, 
(4) approval, (5) delay of gratification, (6) influence of 
drugs or alcohol, (7) need for drugs or alcohol, (8) role 
of emotional arousal, (9) circumstances during crime, and 
(10) circumstances preceding crime. These attributes 
were entered in the form of a four-point rating scale and 
the average rating was employed as a final score. 

The major findings of the study were that: (1) 
Criminals committing violent crimes were: better parole 
risks than criminals committing nonviolent crimes; (2) 
successful parolees had committed crimes involving less 
self-control than had unsuccessful parolees; (3) the in- 
verse relationship between success on parole and self- 
control was especially clear for black parolees; (4) 
offenders demonstrated less self-control in crimes of vio- 
lence than in nonviolent crimes; and (5) offenders com- 
mitting less self-controlled crimes of violence were more 
successful on parole than offenders committing more self- 
controlled crimes of violence. 

The authors point out that the results of the study 
confirm the explanation offered earlier that violent crim- 
inals are better parole risks. They point out that the re- 
sults are compatible with the proposition that violent 
criminals are generally in good control of themselves but 
acted impulsively only in exceptional circumstances. 

The authors conclude that they hope the present paper 
may stimulate research addressed to this question and 
others related to self-control factors in criminal behavior. 
Adequate tables for a clear explanation are found in the 
article which is written in an easily understood and mean- 
ingful manner. 

“Urban Stereotypes and Delinquent Incidents,” by Owen 
Gill (October 1976). The author, who is with the Depart- 
ment of Sociology at the University of Liverpool, spent 
more than 18 months in participant field work observation 
of young men. The boys were all unemployed and ranged 
in age from 15 to 20. Because of the lack of work, lack 
of money, and the lack of any daily routine, much of their 
time was spent “hanging about” in the street. It was in 
this setting and situation that the boys became involved 
in “trouble” with the police. The boys were in fact 
typically involved in “delinquent”? acts which were re- 
garded as nonmaterial. They did not appear in court on 
charges of theft, but on more generalized and subjective 
charges such as causing a disturbance, assault, or re- 
sisting arrest. 

The author based his article on the numerous observa- 
tions of incidents and on taped conversations with the 
boys who had participated in them. While members of 
the police department were not interviewed formally in 
relation to specific incidents, the author was involved on 
a number of occasions with members of the police in re- 
spect to their policy towards the neighborhood and dealing 
with the boys. The police authorities regarded the area 
studied as providing a disproportionate number of their 
problems. The authorities went so far in their condemna- 
tion of the area to regard it as a “delinquent area.” 

The article is replete with taped interviews of the inter- 
action between the researcher and the boys and reveals 
the boys’ own views of the situation. The author developed 
a questionnaire which was used and the results are ex- 
plained in extensive tables. 

While each boy’s assessment of the treatment toward 
him by the police may be subjective to a certain degree, 
nevertheless his view of how society treats him must be 
taken into consideration. The boys regard themselves as 
“blameless” for any of the incidents. The police were 
literally the only individuals who took notice of these 
young men who had no money, no work, and no structured 


daily routine. While the interest of the police was never 
intense, the incidents provided a means of daily friction 
and contact. The author points out that the short-lived 
incidents which typically had long-term effects on the boys 
should be seen in the context of their problems of dis- 
posing of time on the streets, the various stereotypes of 
themselvés and their neighborhood that existed, and the 
necessity to produce an identity for themselves when very 
little identity material was available to them. 


POPULAR MAGAZINE ARTICLES 
OF SPECIAL INTEREST 


Reviewed by WILLIAM C. Nau 


“A Rehabilitation Model for Juvenile Offenders,” by 
Morton Zivan (The Prison Journal, Spring-Summer 1975). 
The reality in the juvenile justice system is that we are 
spending an enormous amount of money to incarcerate 
juvenile delinquents, that we are uncertain as to whether 
or not our rehabilitation programs are effective, and that 
with increased costs we may have to eliminate treatment 
efforts and revert to prison type institutions. 

How can we avoid this unfortunate development? Ac- 
cording to Dr. Zivan, we must de-emphasize the delin- 
quent’s offense and give primary consideration to such 
factors as his family, school, peers, neighborhood, and 
himself. To do this he proposes a rehabilitation model 
which calls for individualizing each client so that he is 
provided services in terms of his personality, problems, 
and needs. Clients are to be seen as having life and ad- 
justment problems rather than a psychological, social, 
educational, or vocational problem. The youth would not 
be seen as one. just needing recreational outlets, a better 
home situation, or a job, but probably all of these and 
even more. 

The services would be integrated in one place or in a 
network of resources and continued until the intended 
goal is achieved. The client would be involved demo- 
cratically in the initial evaluation of his situation, the 
setting of goals, the plan for services, and the modification 
and termination of service. The service must be realistic 
in taking into account the client’s present situation and 
his prospective future so that he can accept the world in 
which he will live. 

How is the proposed model to be implemented? With 
the stated premise that the juvenile court’s jurisdiction 
is too broad, the writer recommends that the court should 
be left with only those cases which would be criminal of- 
fenses if committed by an adult. In addition, a new type 
of community resource should be created to deal with 
status offenders and the majority of adjudicated delin- 
quents. It is proposed that community mental health cen- 
ters be developed with the responsibility for helping 
troubled youngsters and their families. Dr. Zivan’s third 
proposal is that the probation service be eliminated “to 
convert the juvenile justice system into a rehabilitation 
oriented agency.” This drastic recommendation is based 
on the author’s belief that probation has failed to make 
a meaningful contribution to decisionmaking by the juve- 
nile court judge and to provide adequate counseling and 
supervision. Probation services of intake, evaluation, and 
supervision would be provided by new personnel. If juve- 
nile court probation counselors are overworked and under- 
paid as stated in this article, the new personnel would 
probably continue to be overworked but not underpaid 
since mental health counselors and psychiatric social work- 
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ers usually receive greater remuneration than probation 
officers, and therefore this reviewer fails to see how this 
new model would be less costly and how it would help in 
postponing the day when taxpayers and legislators are 
going to demand that we revert to less professional and 
more prison-like programs. 

Finally, Dr. Zivan proposes that the function of the 
juvenile court and the state be re-defined so that the court 
would only have jurisdiction over offenses that would be 
crimes if committed by an adult. In all other cases, the 
juvenlies would be referred to the mental health profes- 
sionals. Institutional commitment would be reserved for 
selected youngsters and commitment might be to a group 
home, a halfway house, or a more restrained setting. 
What constitutes rehabilitation for a youngster? It would 
be different in each situation in this proposed model for 
individual treatment. It might involve any or all of the 
following: medical treatment, individual and/or group 
counseling, psychotherapy, marriage and family counsel- 
ing, additional education, vocational training, personal 
adjustment training, work adjustment training, job place- 
ment, and followup for as long as the youth needed sup- 
port. The proposed model reads like an ideal program. 
The big question still remains. Will it work and how much 
will it cost? 

“Student Interns Seen as Valuable Resource,” by R.J. 
Polisky (American Journal of Correction, November-Decem- 
ber 1976). Virginia college students have been participating 
in a work-study program funded by the State and Federal 
governments with the field work coming under the super- 
vision of the Division of Probation and Parole Services 
of the Virginia Department of Corrections. The program 
is interdisciplinary since the student’s major field of study 
may be psychology, sociology, social work, or law enforce- 
ment. 

The interns are permitted to collect data for the pre- 
sentence investigation. This includes record checks and 
background investigation and verification. They also per- 
form supervision duties such as referring clients to ap- 
propriate community services, visiting clients and em- 
ployees to check on their activities and status, and 
arranging for group discussions among offenders. 

The student interns cannot make arrests, are not allowed 
to exercise any discretionary acts regarding client super- 
vision, and are not held responsible for the contents of 
presentence reports or other types of investigation. 

Student interns have also been used in Virginia’s half- 
way house program where they assist in staffing, counseling 
of clients, and in collecting data for the program director. 

The intern program has proven to be a rewarding ex- 
perience for students and agencies and aids in recruiting 
“pretrained” full-time employees and in relieving proba- 
tion and parole officers of many of their day-to-day routine 
tasks. 


CANADIAN JOURNAL OF CRIMINOLOGY 
AND CORRECTIONS 


Reviewed by VERNON Fox 


“The Role of Social Science Research in Criminal 
Justice,” by W.T. McGrath (October 1976). Unrealistic 
expectations are being built in the minds of the public, 
politicians, and administrators as to what social science 
research can do in criminal justice that will bring disap- 
pointment and resulting unfortunate results. The truly 
basic issues in criminal justice are ethical and not re- 


searchable. Many of the major issues that are theoretically 
researchable are too complex for social science and rigid 
designs to solve. All evaluative research in this field is 
dependent upon moral definitions of success, since there 
is no measure of success independent of moral judgment. 
Research has been able to point out failures in the present 
system, but has been less successful in focusing on feasible 
alternatives. 

“Problems of Native Offenders in the Correctional Sys- 
tem,” by William T. Badcock (October 1976). There is a 
disproportionate number of native offenders in the Cana- 
dian prison system, particularly Indian natives. In pro- 
vincial institutions, the native inmate is dislocated from 
his community and has no money. Female offenders suffer 
even more than the males. Consideration must be given 
to alternative dispositions for natives from isolated com- 
munities. Greater use of federal-provincial agreements to 
allow females to remain near home appears essential. 
Certainly, most institutions are not designed with the 
needs of the native offender in mind. As long as there is 
ignorance on the part of natives concerning their rights 
under the law and as long as nonnatives of the culture do 
not understand the culture, language, and life-style of 
natives, there will continue to be problems in this regard 
in the criminal justice system. 

“Probation Officers for Juveniles in Canada,” by Marg 
Csapo and Bryan Clarke (October 1976). Young Persons 
in Conflict with the Law was published in 1975 by the 
Ministry of the Solicitor General Committee on Legislation 
to propose uniformity of standards in juvenile justice 
throughout the 11 different judiciaries and the correctional 
services in the provinces. Since the probation officers are 
central to juvenile justice, a survey was, made to collect 
some vital statistics on these probation officers and to 
seek their opinions about their training, work conditions, 
and procedures and civil rights of juveniles in court. 
Most probation officers were under 30 years of age, 89 
percent were males, more than half had 5 years or less 
experience, a majority had a college education, 85 percent 
had some special education, only 5 percent considered over 
60 as a desirable caseload, most thought the home and 
family situation was most important, most supported civil 
rights for juveniles, and about 74 percent thought proba- 
tion was successful. 


“Mental Disorder: A Crime,” by Vincent M. Del Buono 
(October 1976). The treatment and disposition of the 
mentally disordered in the criminal process has been a 
major concern in Canada. The fitness hearing as it op- 
erates does not serve its avowed purpose of fairness to 
the accused, but dispatches him to indeterminate confine- 
ment without treatment. Alternative recommendations are 
that only the accused should raise the issue of fitness to 
stand trial or that the prosecution have that prerogative, 
but this paper holds that only the defendant should have 
that right. Either would replace the present system of 
using the lieutenant governor’s warrant in the disposition. 

“The Adult Female Offender: The Road From [nstitu- 
tion to Community Life,” by Leah R. Lambert and Patrick 
G. Madden (October 1976). The Vanvier Centre for Women, 
opened in early 1969, is the only provincial institution for 
females in Ontario, replacing the old Mercer Reformatory. 
A longitudinal study of 338 women in 1970-71, based on 
interviews at intake and a battery of attitude scales, in- 
dicated that institutionalization in the traditional sense 
was not effective, but that a therapeutic community setting 
would be more helpful. Community-oriented employment 
programs were seen as having the “greatest pay-off.” 


“The Outlaw Motorcycle Subculture,” by Randal Mont- 
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gomery (October 1976). The author was a member of the 
Road Gypsies for 1% years and became interested in 
studying the “motorcycle gang” phenomenon as a deviant 
subculture. After a review of previous literature on the 
“Hell’s Angels,” “Losers,” “Satan’s Angels,” and others, 
he lauds the theory proposed by Bloch and Niederhoffer 
that delinquency and deviant youth cultures were mani- 
festations of adolescent striving for adult status. The 
“big tough guy” image is flaunted in many ways. Break 
from home and assimilation into an outlaw motorcycle 
gang is a typical adolescent rite, as are decorations and 
the acquisition of new nicknames and language. Delinquent 
gangs and outlaw motorcycle clubs have elements of lower 
socioeconomic norms and of rebellious, status-frustrated 
feelings and reactions. 

“Cons and Straights: Comparative Free Behavior Rates 
of 25 Delinquents and 25 Non-Delinquents Matched for 
Age and Legal Occupation in British Columbia, Canada,” 
by Brian C. Murphy and Martha J. Shinyei (October 1976). 
The rates of 27 types of legal and illegal behavior during 
their free time were compared for a sample of 25 delin- 
quents and a matched sample of 25 nondelinquents in 
federal penitentiaries in British Columbia in November 
1972. The groups were not reliably different in the legal 
variables of welfare, charity, mooching money, and the 
use of alcohol. They were not different in the prescription 
use of opiates, barbiturates, tranquilizers, psychedelics, 
strong stimulants, homosexual intercourse, masterbation, 
not in aerobic exercise (ability of the cardiovascular sys- 
tem to pump blood and consume oxygen efficiently). Among 
the illegal behaviors, the two groups were similar in the 
nonprescription use of barbiturates, tranquilizers, psyche- 
delics, and strong stimulants. They were similar in the 
nonprescription use of cannabis or marihauana. The de- 
linquents and nondelinquents were significantly different 
in illegal earnings, property damage, barehands aggres- 
sion, weapons aggression, and nonprescription opiate use. 
The use of groups to change behavior was recommended. 

“Differential Treatment of Juveniles on Probation: An 
Evaluative Study,” by Lawrence J. Barkwell (October 
1976). This paper won first prize in student competition. 
Between November 1973 and March 1974, 48 juvenile 
probationers from the Winnipeg and St. Boniface Juvenile 
Courts were assigned randomly to three groups, the 
I-Level or Interpersonal Maturity Level Classification 
System, an alternate treatment group, and a surveillance 
group. In a study that lasted 12 months, the I-Level group 
showed significant superiority in improving self-concept, 
reducing further delinquency, and in increasing school 
and/or work attendance. 

“Treatment-Custody Staff Conflicts in Correctional In- 
stitutions: A Re-analysis,’’ by Paul Maxim (October 1976). 
This paper won second prize in student competition. Con- 
flicts arising between treatment and custodial personnel 
in correctional settings are not the result of mutually ex- 
clusive goals, as the previous literature in the field would 
suggest, but are the result of the failure of management 
to deal effectively with role conflict and interest group 
formation. Creating a suitable goal of the entire operation 
could replace self-limiting immediate objectives by encom- 
passing the work of all employees in pursuit of the com- 
mon goal. 

“Researcher-Participant Collaboration in Corrections 
Research: A Case Study,” by Richard T. Walsh (October 
1976). This paper won third prize in student competition. 
At the Brandon Correctional Institution in Manitoba, 10 
correctional officers and 24 residents were selected to par- 
ticipate in the study, but only 7 officers and 18 residents 


(9 white and 9 native) completed the project. Using 
questionnaires and a rating system, the most dramatic 
differences in rating role perceptions were between the 
“ideal” and “typical” officer and resident. The benefits 
for the participants in collaborative research appeared to 
be considerable. 


“A Report to Parliament on Mental Disorder in the 
Criminal Process,” by the Law Commission of Canada 
(October 1976). Recommendations are made regarding 
procedures in disposition of mentally disordered offenders. 
Special attention was given to the issues of determining 
fitness to stand trial, pretrial procedure, determining re- 
sponsibility or insanity, proper disposition, and the use 
of mental health facilities. Uniformity, observance of civil 
rights, and humane treatment permeate the recommenda- 
tions. The effects of these recommendations would be the 
abolition of the lieutenant governor’s warrant for com- 
mitment and a review of the purposes and functions of 
boards of review. 


THE AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Reflections on the Mental Health System,” by Shirley 
Cooper (July 1976). In this thoughtful paper, the author 
reminds us of the need to discard time-worn conceptions 
and assumptions which have proven to be ineffectual in 
our efforts to cope with social change. She observes that 
it is difficult to achieve this end and points to the survival 
of our prison system as a prime example of our apparent 
inability to reform or abolish programs which are known 
to have failed to meet their original benevolent intent. She 
notes the dilemma which we face in meeting needs for 
human services at a time when redefined values have led 
to increased expectations on the part of individual con- 
sumers, under adverse economic conditions and burgeoning 
bureaucratic controls. 

A variety of organizational problems are encountered 
in efforts to provide comprehensive health care for all. 
For instance, grouping services together to achieve an 
efficient consortium can deprive patients of the benefit of 
having an individual therapist, as movement from one 
level of care to another within the consortium usually re- 
quires changes in the primary therapist. Within these 
organizations, demands for professional responsibility and 
accountability may be translated into pressures for cost- 
effectiveness, for which unfortunately there are presently 
no satisfactory measures. The author believes that these 
influences can have undesirable results, as for instance, 
keeping people out of hospitals in order to gain and retain 
support for community-based programs. By the same 
token, the collection of patient information and data in 
the interest of accountability can endanger individual 
privacy. Psychoactive drugs, many of which are useful in 
the treatment of disturbed people, may be misused for 
purposes of social control or as substitutes for other 
needed treatments. Finally, it is becoming increasingly 
clear that the proliferation of services throughout the 
community does not in itself insure that these services 
are qualitatively suited to match the needs of the patients 
for whom they are intended. Thus, impoverished boarding 
houses are not necessarily proper substitutes for hospital 
wards or even jails and prisons. 

In closing, the author wisely counsels mental health 
workers to avoid overreaction to crisis situations, to recog- 
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nize conflicting societal interests, to not overpromise, and 
to not see social change as a primary goal for mental 
health programs, but, to value the amelioration of suffer- 
ing. 

“The Role of the Child in Abuse: A Review of the Liter- 
ature,” by William N. Friedrich and Jerry A. Boriskin 
(October 1976). Current theories concerning child abuse 
rely heavily on the notion that abuse is generally a func- 
tion of a parental defect. Thus, most authorities have re- 
ported that psychological factors within the parents them- 
selves predispose them to abusive behaviors. At the same 
time, it is generally agreed that most child abusers are 
not seriously mentally ill nor do they present gross evi- 
dences of severe psychopathology. 

On the other hand, there is a growing body of research 
which suggests that the abused child may play more than 
a passive role in his own victimization. These authors 
present a rather comprehensive review of the literature 
which contains evidence that there are particular types 
of children who cause stress reactions in their parents 
which may stimulate abuse. Among the several categories 
of children who appear to be most at risk as possible 
provokers of abuse from their parents are children who 
were born prematurely, mentally retarded children, phys- 
ically handicapped and sickly children, those demonstrat- 
ing certain styles of temperament, and those whose parents 
may have perceived them as “different” in some way from 
their siblings. 

According to the authors, current research demonstrates 
that children in these groups are overrepresented in 
abused populations. The authors suggest that a broader 
acceptance of the fact that there are “difficult” children 
who can induce stress in their parents, can lead to the 
development of improved programs for the prevention of 
child abuse. 

“From Phrenology to Psychosurgery and Back Again: 
Biological Studies of Criminality,” by Alberta J. Nassi 
and Stephen I. Abramowitz (October 1976). During the 
last several years there has been a resurgence of in- 
terest in the proposition that there are some specific bio- 
logical correlates of criminality. No doubt, some of this 
renewed interest is a product of the “law and order move- 
ment,” which has embraced the belief that there are some 
biomedical technologies which could be employed in the 
development of more efficient methods of law enforcement. 
Whatever the evidence may be, it remains a fact that 
constitutional, genetic, mental, endocrinal, and neurological 
theories of crime causation continue to be popular among 
the general population. 

Clearly, the authors of this review are concerned about 
the social and political impacts of biomedical research and 
the need for more critical scientific efforts in the conduct 
of studies which are made in this area. By way of illustra- 


tion, they review a series of earlier studies which pre- 
dicated constitutional and genetic bases for criminal be- 
havior, all of which have been more or less invalidated. 
They also provide us with a critique of contemporary re- 
searches into relationships between neurological disorder 
and organic brain disfunction and violent and criminal 
behaviors. They suggest that some of these studies are 
poorly designed and lacking in scientific validity. They 
are concerned that efforts to assign scientific credibility 
to some of these researches may be politically inspired to 
the extent that it may “be all the more reassuring to a 
public made uneasy by reports of substantial increases in 
criminal conduct.” 

The authors conclude that studies of the relationships 
between organic brain disease and criminality have been 
characterized by a series of methodological weaknesses 
including unclear definitions of the phenomena under 
study, biases in the selections of population samples, in- 
adequate controls, the use of unsatisfactory measurements, 
and a tendency to draw unsubstantiated conclusions. Thus, 
the authors conclude that “there appears to be little em- 
pirical justification for the remarkable historical resiliency 
of the biomedical approach to crime. By lending scientific 
credibility to what is largely a political statement, the bio- 
medical perspective on crime helps to perpetuate those 
very social, economic, and political realities in which the 
phenomenon is embedded.” 

“The Children of Imprisoned Parents: A Psychosocial 
Exploration,” by William H. Sack, M.D., Jack Seidler, 
Ph.D., and Susan Thomas (October 1976). The authors of 
this interesting study report that they became interested 
in the children of imprisoned parents while working at a 
neighborhood health center where they had seen children 
who were brought in for help with aggressive or antisocial 
symptoms soon after a parent’s imprisonment. In order 
to measure the significance of this phenomenon, they ar- 
ranged to interview a group of imprisoned parents to 
determine parental perceptions of the impact of their im- 
prisonment upon their children. For purposes of this pilot 
study they were able to interview 20 imprisoned fathers 
and 11 imprisoned mothers and 14 of the wives of the im- 
prisoned fathers. 

This study suggests that children are traumatized by 
the imprisonment of a parent and that the experience of 
having a parent imprisoned can adversely affect the child’s 
peer relationships, school performance, and overall adjust- 
ment. On the basis of these tentative findings, the authors 
recommend family-centered counseling to assess and 
counteract the negative impacts of incarceration on re- 
maining family members, as well as the inclusion of the 
family in rehabilitation programs for prisoners. Thus, 
the authors feel that these procedures can strengthen the 
motivation of imprisoned fathers who wish to be better 
parents, thereby contributing to their rehabilitation. 


E MUST set our sights on more realistically attainable goals and avoid the 
trap of pretending to live up to impossible claims.—CLAUDE T. MANGRUM 
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Your Bookshelf on Review 


EDITED BY BENJAMIN FRANK, PH.D. 


Correctional Philosophy and Prison Reform 


The Dilemma of Prison Reform. By Thomas O. 
Murton. New York: Holt, Rinehart & Winston, 
1976. Pp. 285. $6.95. 


Dostoevsky reminded us that “the degree of any civili- 
zation can be measured by entering its prison.” 

Dr. Thomas O. Murton, professor in the Criminal Justice 
Department at the University of Minnesota, is well known 
to the field of corrections. Proponents of the “Murton 
Method” of correctional administration love him. Op- 
ponents of the “Murton Method” hate him. Most respect 
him for his competence and integrity. 

As the leading gadfiy of corrections, Murton debated 
prison reform long before his Arkansas prison revelations 
received international attention in 1968. His book de- 
scribing the barbaric Arkansas prison system (Accom- 
plices to the Crime: The Arkansas Prison Scandal, Grove 
Press, 1970) gave Professor Murton a national forum 
to educate the public regarding much of the mythology 
of prison reformation and rehabilitation. 

Murton’s detractors have accused him of many things; 
publicity seeker, egotist, martyr, and incurable idealist. 
Interestingly no one has accused him of immorality, lack 
of integrity or courage. 

Murton is probably the only individual in history who 
possesses 22 years of criminal justice experience and four 
university degrees, including a doctorate in criminology. 
Additionally, he possesses a personality that strives for 
perfection and demands integrity. 

In any political system, Murton is quickly perceived as 
a threat because integrity, in his philosophy, can never 
be compromised. It’s likened to the old saw of not being 
able “to be a little bit pregnant.” 

Professor Murton’s latest book, The Dilemma of Prison 
Reform, is not just another tired book on corrections, 
thrown together by unknown graduate students for a 
professor eagerly trying to publish and monopolize a weak 
market. Instead, he has written a well-organized, refresh- 
ing text on corrections, highly readable and, most im- 
portantly, well-illustrated with examples and cases. It is 
accurately and generously documented giving it special 
significance as a college text and practical enough for use 
by anyone employed at any level of corrections. It’s value 
is quickly seen in both depth and breadth of coverage. 

Traditionally, when teaching courses in corrections, I 
have had to use several books and myriad articles to 
cover a spectrum of philosophies and administrative 
models. Murton’s book is unique in that he incorporates 
the seldomly discussed area of prison reformers in history 
and also includes anecdotes from his now defunct news- 
paper, “The Freeworld Times.” Additionally, he covers, 
in a manner seldom seen, the realistic and workable 
method of participatory management of a prison. It is 
not a “how to” manual, nor is it a stinging indictment of 
prisons. It is instead a very readable, accurate and well 
documented book on correctional philosophy, history, prison 
reform and management. It is written with a style of 
great sincerity and purpose of enlightment. 

His chapter entitled, “Functional Roles in Prison Re- 
form,” characterizes the various internal roles such as 
“the Neophyte, the Careerist, the Warrior, the Therapist, 


the Curator and the Diplomat.” The external roles are 
characterized as “the Oracle, the Prophet and the Prosti- 
tute.” These various roles are unique in a correctional 
text since they mirror images that anyone in the field, or 
even slightly familiar with penology, can quickly identify. 

Murton, like Maconochie, Osborne, and Gill before him 
has proven that penal institutions need not function as 
barbaric, inhumane, dictatorial warehouses. Through his 
participatory-management model, Murton and his prede- 
cessors managed to operate institutions that permitted 
considerable democratic ideals to function without loss 
of dignity to either inmates or guards. Cruel punishments 
were not part and parcel of a regime to control and “keep 
the lid on tight.” Instead of the popular “crisis manage- 
ment model,” Murton refined the notion that inmates are 
first human beings that must be accorded the basic rights 
and decency afforded all citizens. His philosophy of chal- 
lenging old assumptions in corrections, “because we’ve 
always done it that way, therefore it must be good,” is a 
much needed one. 

As the politicians, some academics and the media at- 
tempt to turn the clock back again to “retributive justice, 
punishment and longer prison terms,” Murton’s admoni- 
tion of continued increases in building the prison industry 
and failing to correct, will verify itself. We will experi- 
ence more of the catastrophic “Atticas,” appoint “blue- 
ribbon commissions,” hire a few more minorities, and 
build more institutions to our blind ignorance. The cycle 
of despair and desperation will again complete itself and 
the response of government will continue on its histori- 
cally predictable path. In this regard, we should heed 
Samuel Romilly’s wisdom that “cruel punishments have 
an inevitable tendency to produce cruelty in the people.” 

Those of us who teach or administer correctional insti- 
tutions owe it to ourselves to read The Dilemma of Prison 
Reform. Because whether you love or hate “Murton the 
reformer,” we have the responsibility of understanding 
the dynamics and difficulties inherent in penal adminis- 
tration and preventing making our charges worse. After 
reading The Dilemma of Prison Reform, we'll all know, 
though be defensive in acknowledging, what true dedica- 
tion really means. 

Murton speaks with authority, experience and creden- 
tials. He’s been “to the wall,” both the kind that grows 
ivy on a university campus and the kind that grows 
barbed-wire in a prison yard. And as he profoundly 
writes in his poem: “ ... If you would speak with au- 
thority—To convince those behind bars, Then you must 
display your credentials—You must show them your 
scars.” We must not only hear those voices behind bars, 
but listen to them. 


San Diego State University G. THOMAS GITCHOFF 
Here a Lawyer—There a Lawyer— 
Everywhere a Lawyer 


Right to Counsel in Criminal Cases: The Man- 
date of Argersinger v. Hamlin. By Sheldon 
Krantz, et al. Cambridge, Massachusetts: Bal- 
linger Publishing Company, 1976. Pp. 874. 

As the title of this book indicates, its authors explore 
the implications of the Supreme Court’s decision in 
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Argersinger v. Hamlin, where, in the Court’s own words, 
it held: “absent a knowing and intelligent waiver no 
person may be imprisoned for any offense, whether classi- 
fied as petty misdemeanor, or felony, unless he was repre- 
sented by counsel.”! Supreme Court decisions on right to 
counsel have seldom, however, been limited to their nar- 
rowly couched holdings; instead, the holdings have been 
extended on the basis of their rationale.2 And as the title 
of this review indicates, the authors of the book believe 
that the rationale of Argersinger will and should be ex- 
tended to require appointment of counsel in all criminal 
cases. 

That conclusion, plausible though not inevitable (either 
as a matter of logical deduction from the implicit premises 
of the Argersinger decision? or as a matter of predicta- 
bility from more recent right to counsel decisions*) , would 
scarcely justify a book of 874 pages, even when that is 
reduced by the nearly 200 pages devoted to 10 appendices. 
What does justify the length, aside from the thoroughness 
of the authors’ analysis of the Argersinger opinion, is 
their simultaneous analysis of many of the major prob- 
lems of the criminal justice system to which the Arger- 
singer decision is itself related only on the seamless web 
theory of law. 

The bulk of the book is thus devoted to an examination 
of topics whose content, as well as the tone in which they 
are treated, is perhaps best conveyed by various chapter 
headings: “Decriminalization: the Role of the Criminal 
Law in the Enforcement of Morals and the Provision of 
Social Services” (chapter 12); “Order Maintenance and 
Police Power” (chapter 13); “Pretrial Intervention” 
(chapter 14); “Alternative Models of Adjudication” 
(chapter 15); and “Planning for a Restructured Criminal 
Justice System” (chapter 16). Lest the reader conclude 
that chapters 1-11 do focus on the Argersinger decision 
and its implications, I hasten to point out that chapters 
7-11 focus on the problems of insuring all defendants the 
effective assistance of counsel—another of the nettlesome 
problems of the criminal justice system but not one whose 
solution lies in the womb of the Argersinger opinion. 

The Argersinger decision, like all seminal decisions, does 
pose more questions than it gives answers; and Professor 
Krantz and his colleagues at the Boston University 
School of Law Center for Criminal Justice meticulously 
identify those questions and systematically answer them. 
One of the more puzzling aspects of the Court’s holding, 
for example, is its emphasis on imprisonment as the de- 
cisive criterion for appointment of counsel. As Mr. Justice 
Powell observed in his concurrence, “The ([Court’s] 
opinion is diquietingly barren of details as how this rule 
will be implemented.”5 The authors, after demonstrating 


1 407 U.S. 25, 37 (1972). 

2 “While the Court at the close of the Powell opinion [Powell v. 
Alabama, 287 U.S. 45 (1932)] did by its language, as this Court 
frequently does, limit its holding to the particular facts and circum- 
stances of that case, its conclusions about the fundamental nature of 
the right to counsel are unmistakable.”” Gideon v. Wainwright, 372 U.S. 
335, 343 (1963) (Black, J.) 

3 Most courts have not in fact construed Argersinger as broadly 
as the authors suggest it must be. 

4 See, e.g., Gagnon v. Scarpelli, 411 U.S. 778 (1973), where the 
Court reviews the discredited special circumstances test of Betts v. 
Brady, 316 U.S. 455 (1942). One of the few analytical weaknesses in 
the book is the authors’ failure to explore the implications of cases 
like Gagnon. 

5 407 U.S. at 52 (Powell, J., concurring). 

® E.g., a defendant may be imprisoned after revocation of probation 
or a suspended sentence or for civil or criminal contempt. Moreover, 
the very conditions of probation may deprive the defendant of signifi- 
cant freedoms. 

7 Krantz, et al., at 69. 

8 407 U.S. at 40. 

* 407 U.S. at 56. 

10 The Honorable David Bazelon, who writes the foreword to this 
book has himself spoken sadly about the general incompetence of de- 
fense counsel. Bazelon, Defective Assistance of Counsel, 42 Cin.L. 
Rev. 1 (1973). 


that imprisonment or some analogous deprivation of 
freedom may occur in a variety of contexts which stem 
from the original trial,“ weigh various different standards 
for determining when imprisonment triggers the right to 
counsel and opt for the imprisonment-in-law standard. In 
other words, “the assistance of counsel should be offered 
to all financially eligible defendants who are charged with 
an offense for which there is a potential punishment of 
imprisonment.”* Since almost all criminal offenses may be 
punished with some jail sentence, that standard would 
require appointment in virtually all cases. 

The authors dispose of every other question posed by 
the Argersinger decision with an equally predictable 
answer: Counsel is required and even though they 
realize that there are not enough lawyers to represent 
all these misdemeanant defendants, the authors insist on 
“real” lawyers. Neither Mr. Justice Brennan’s “law 
students” nor the Solicitor General’s “clergymen, social 
workers and probation officers’? will do. The authors 
would permit use of paralegals, but only where they are 
properly trained and adequately supervised—by a lawyer, 
of course. The authors encourage use of nonlegal profes- 
sionals, but only as investigative arms of the lawyer. 
“Federal and state funds should be made available to 
initiate or expand the use of such assistance.” 

I want to register two dissents from this fashionably 
“concerned” and “liberal” analysis. First, counsel is not 
a panacea for the ills that beset the administration of 
criminal justice in the lower courts. Counsel, themselves, 
are part of the problem even when not incompetent: They 
are too often unprepared and uninterested. In Professor 
Krantz’ own city of Boston, researchers once discovered 
that defendants wnrepresented by counsel fared better 
than those represented by legal aid lawyers.!° In view of 
that discouraging fact, one cannot blithely assume that 
the presence of someone called a lawyer will insure a full 
and fair consideration of the charge against the defendant. 

Second, the money that would have to be spent on pro- 
viding these lawyers might be spent more wisely in other 
ways (even assuming defense counsel helped secure for the 
defendant a full and fair hearing). The authors seem 
to assume that money grows on the Federal money tree, 
an understandable assumption for those who have them- 
selves plucked an LEAA grant from that tree to finance 
this study. But if our resources are finite, then we must 
make choices. Lacking the confidence of Professor Krantz 
and his colleagues, I do not know how we might best 
spend the dollars we can reasonably spend on controlling, 
if not solving, the crime problem. In the absence of any 
demonstration to the contrary, I would, however, prefer 
to put my marginal dollars into pay and training for 
those who administer the criminal justice system. I would 
not transform Argersinger v. Hamlin into a full employ- 
ment guarantee for lawyers. For those who would, this 
book is a strategic guide and a tactical manual. 


Wake Forest University JAMES E. BOND 


The Developing Law of Corrections 


Corrections and Prisoners’ Rights. By Sheldon 
Krantz. St. Paul: West Publishing Company, 
1976. Pp. 336. 


In historical perspective, the reports of President 
Johnson’s 1967 Commission on Crime and Delinquency 
will no doubt appear the watershed of the development 
of liberal thinking on questions of crime. The recom- 
mendations of that commission, bolstered by the A.B.A. 
standards and those of the N.C.A.C. constitute a rich 
source of support for anyone interested in forwarding 
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the recognition of the rights of those accused and con- 
victed of crimes. 

Hiding beneath the deceptive appearance of a_ bone- 
head’s compact soft cover hornbook, Corrections and 
Prisoners’ Rights is actually author Sheldon Krantz’ 
potentially valuable contribution to the dissemination of 
the basic ideas underlying this changed point of view. 

In a mere 330 (small size) pages Krantz, the director 
of the Boston University School of Law Center for 
Criminal Justice, manages to compress consideration of 
the entire correctional process. He considers sentencing, 
the rights lost by prisoners, the developing law relating 
to the substantive and procedural rights of prisoners, the 
avenues open to prisoners to press for changes in jail 
conditions and procedures, admission to and termination 
of probation and parole, and the restoration of offenders’ 
rights. 

Make no mistake. Corrections and Prisoners’ Rights is 
not intended merely to summarize the law. As Krantz ex- 
plains: “Since caselaw in the correctional field is in such 
an early and, in many ways, an unsatisfactory stage of 
development . . . . Considerable attention is devoted .. . 
not only to the present, but also to possible directions and 
aspirations for the future” (p. v.). 

This is a dramatic and crusading book. The author 
does not hesitate to characterize the institutions which 
are the object of his analysis as “scandalous” (pp. 1, 77), 
or to state flat-out that “the system of parole, as it 
operates in most jurisdictions, can no longer be condoned” 
(p. 291). 

He seeks reform. This book is his vehicle. “It is un- 
likely,” he tells us, “that change can occur without a 
commitment to it by the legal profession. The encourage- 
ment of such a commitment is the primary goal of this 
text” (p. 5). 

The reader is thus forewarned. Suggestions in law re- 
views, dissenting arguments and opinions in overruled 
cases are used by the author (always being indicated as 
such) to illustrate points of view which, though not 
presently the law, are, in Krantz’ opinion (which, again, 
is usually clearly indicated as such) the results correc- 
tions law should reach. 

From the practitioner’s point of view, this approach 
makes Corrections and Prisoners’ Rights far more valu- 
able than an ordinary hornbook might be. It not only tells 
you what the “black letter” approach of a court, or more 
likely an administrative agency functionary, is likely to 
be, but also lays out the best arguments, or at least refers 
to the sources containing the best arguments which can 
be made in support of a change in that black letter rule. 

In light of the enormous amount of litigation in the 
area of prisoners’ rights, and the basic changes of phi- 
losophy becoming evident as the law in the area contin- 
ues to change, it seems reasonable to assume that very 
many of the theories and minority views publicized by 
Krantz will be .urged time and again before various 
tribunals in the decade ahead. 

However, from the prosecutor’s or correctional official’s 
point of view, the book will be viewed with mixed feelings. 
Often Krantz spends far more space describing how the 
law should be changed than why it is the way it is. As 
a former prosecutor, I could not but wish the author had 
suppressed his hostility to the status quo sufficiently to at 
least outline more of the rationales for the current 
practices followed by correctional authorities. 

In the area of the fourth amendment’s application 
(p. 140), for instance, the author sets out the cases ex- 
panding the application of the fourth amendment but 
neglects those that restrict it. Once noted, this limitation 
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to Corrections and Prisoners’ Rights should not obscure 
its significant analysis of the future of the law which 
Krantz deems preferable. The book is, additionally, most 
useful for attorneys for the state to learn the arguments 
they will be facing, and to consider the changes they 
should attempt to foster in their own systems to forestall 
them. 

The basic change in philosophy which seems to suffuse 
the field of prisoners’ rights, while it makes similar 
headway in various other areas of the law, is accounta- 
bility. 

Whether we talk about a judge’s decision to grant a 
prisoner probation or not, or a warden’s decision not to 
allow his prisoners to read a certain book, it is no longer 
to be assumed that his decision is beyond review. 

The pervasive recognition that individuals, be they 
children, students, fat people, crippled people, defendants, 
or prisoners, do not forfeit all rights by virtue of belong- 
ing to such groups, or even entering into a relationship 
with the government because of belonging to such groups, 
is perhaps the main factor responsible for the rise of 
this requirement of accountability. To take one example, 
if it is accepted that probation is not a matter of grace, 
doesn’t it follow that a reviewing court must be provided 
with enough information about the reasoning of the pro- 
bation officer or the sentencing judge to consider the ap- 
propriateness of that condition? 

As a result of his thorough consideration of the state 
of the law in numerous areas where the basic question 
is whether a parolee, probationer, or prisoner is to be 
subjected to a certain loss of his freedom, Krantz details 
a complex and fascinating mosaic of the different degrees 
of accountability to which society’s representatives will 
be held in different situations. 

Taking the analysis to the next and harder step, Krantz 
stresses the need for consideration by courts, and when 
necessary, the legislatures, of whether the steps taken 
by correctional authorities are reasonable, when measured 
by the goals they seek to achieve. This substantive con- 
cern is based on the author’s apparent acceptance, in 
general, of the “least restrictive alternative” view of 
correctional law. 

Two welcome stylistic aspects of this book bear noting 
in closing. First, the author frequently sets out his 
material along the lines of the traditional (usually re- 
strictive) view of a correctional rights principle of law, 
the modern theories (often in scholarly commentaries and 
the standards of various study groups), the extent to 
which the modern cases have accepted or rejected this 
view, and finally, the policy arguments Krantz can mar- 
shal in favor of the less restrictive view. 

Second, Corrections and Prisoners’ Rights is a practical 
book. It goes beyond setting out the law and considers the 
results of legal decisions from the prisoner’s point of view 
(see, e.g., pp. 78, 247). ; 

Both as a detailed summary of the area and an action 
book pointing towards the future, Corrections and Pris- 
oners’ Rights is a book worth owning. 


San Francisco, Calif. JAY J. BECKER 


Patterns of Juvenile Exploitation 


Juvenile Victimization: The Institutional Para- 
dox. By Clemens Bartollas, Stuart J. Miller, and 
Simon Dinitz. New York: John Wiley & Sons, 
1976. Pp. 324. $17.50. 

The major portion of Juvenile Victimization is good 
enough to make the reader wish that the book as a whole 
had fallen under the unsparing shears of a competent 
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editor. It is a classic example of an imaginative, well-con- 
ceived, and skillfully executed descriptive study which 
somewhere seems to lose its nerve and feel the need to get 
gussied up in the trappings of “social science.” 

The book begins with a very brief historical account of 
juvenile institutions—so brief that it could, or perhaps 
should, have been left out altogether. This is followed by 
what are called “theoretical issues” which are neither 
theoretical in nature nor expressed as issues. Instead, 
they are dogmatic, unspecific, and often trivial conclusions 
from other studies so short and uncoordinated as to result 
in a hodgepodge. At the end of this section, the claim is 
made that, “This book, in addition to describing the ex- 
ploitative relatioriships which take place in juvenile in- 
stitutions, discusses either explicitly or implicitly these 
theoretical and practical issues.” The book never fulfills 
this claim to any significant degree; one would be amazed 
if it could. And by the way, how do you discuss some- 
thing “implicitly?” 

Throughout, one constantly wishes to tell the authors 
to “Get on with it.” The initial section is filled with un- 
necessary, and unnecessarily documented, definitions of 
terms so elementary as not to require definition for any- 
one likely to read the book. For example: (p. 33) “norms 
define and determine what is accepted as legitimate or 
illegitimate and govern the action of participants. (Sykes 
& Messinger, 1960: 5-9; Wellford, 1969: 197-203).” The 
style here is verbose and stuffed with jargon. There are 
pretentious, overblown descriptions of simple research 
processes which consisted, if one can fight through the 
thicket of verbiage, of interviewing people. 

In the section called, “Methodological Intent,” the in- 
terview data were said to be “sorted through and recon- 
structed in a meaningful fashion.” This hardly gives the 
reader much understanding of the study’s methodology. 
Other data were “statistically analyzed.” The statement 
is made that, “Although the large number of methodologi- 
eal techniques utilized provided a wide variety of data... 
this study is basically exploratory and descriptive.” That 
seems like a copout. In other words, however elegant the 
methodology and the resulting data, don’t expect too close 
a relationship between the data and the conclusions. 

Once through this beginning section and into the actual 
description of exploitation, the book improves consider- 
ably. It demonstrates a detailed knowledge of the insti- 
tution studied—however gained—and that knowledge is 
expressed with considerable felicity. The style smooths 
out noticeably and the straightforward comments on ex- 
ploitative patterns and their interrelationships with other 
factors such as status and race appear clear and informa- 
tive. However, even here the authors still can’t resist at- 
tempting a specious rigor by adding a table or two with 
fine decimal separations attached to categories expressed 
in such terms as, “likely,” “occasionally,” and “often.” 

Nonetheless, it can’t be denied that the writers have 
become imbued with their subject, and the outstanding 
merit of the bouk is that it approaches victimization in a 
juvenile institution from such a wide variety of view- 
points. There is a chapter on labeling—something which 
has become almost obligatory in criminological writing 
these days. Victimization is seen in relationship to such 
things as the social roles available to inmates, and the 
presence of emotional disturbance; and as a process tak- 
ing place not only among inmates but also between in- 
mates and staff. There is even a chapter on the spacial 
concomitants of victimization. 

The book is a valuable one for the information it con- 
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tains, but one hopes it will undergo a quick second edition 
—leaner, tighter, and more. to the point. 


Bates College SAWYER F. SYLVESTER 


A Survey of the Juvenile Delinquency Field 


Juvenile Delinquency: A Book of Readings, 3rd 
Edition. Edited by Rose Giallombardo. New York: 
John Wiley and Sons, 1976. Pp. 613. $9.95, paper; 
$12.95, cloth. 


It seems obvious that a great deal of thought has gone 
inte the selection of articles for this volume and into its 
organization. The book provides seminal contributions 
from a virtual “hall of fame” of American sociologists 
who have written in the delinquency field. It is an ex- 
tensive collection, effectively integrated while not over- 
whelmed by the short introductions the editor has 
provided for each section. The careful reader cannot help 
but emerge with a broad understanding of the sources of 
current thinking and practice in the delinquency field, 
particularly from a sociological perspective. 

This reviewer was disappointed, however, to find that 
the book often seemed more “déja vue” than “what's 
new?” Almost a quarter of the readings first appeared 
in print before 1960, and over 80 percent appeared before 
1968. Many are classics and should not have been excluded 
simply because of their age, but more recent develop- 
ments often seemed to be shortchanged. In section V, 
Treatment and Prevention, for example, one finds Provo 
and Highfields and Cottage Six but looks in vain for the 
writings of Goldenberg,! Moos,? Wolf and his colleagues,? 
Feldman and his colleagues,* Vinter and his colleagues,5 
community treatment advocates in California and Mas- 
sachusetts and their critics,6 and others who have broken 
new ground in recent years. Only Giallombardo’s own 
chapter, “The Social World of Imprisoned Girls,” is really 
recent, and it is a significant and refreshing contribution. 

Perhaps this is as much a commentary on the state of 
the field as on the book since most of these recent inno- 
vators have published little in the journals usually as- 
sociated with such material. Some tend to represent a 
return of psychology to the delinquency field, not in place 
of sociology but as a potentially valuable complement. 
Admittedly, the editor was explicit in the preface as to 
excluding psychological contributions, but the line is un- 
clear at best, and the price of this attempt in terms of 
providing the best possible orientation to the delinquency 
field may have been too great. 

In introducing section V, Giallombardo seems to be 
beating what has almost become a straw man (if not a 
dead horse)—the idea that delinquency is best understood 
as a reflection of psychopathology or personality dis- 
turbance. There are holdouts, to be sure, but leaders such 


1 I. Goldenberg, Build Me a Mountain: Youth, Poverty, and the 
Creation of New Settings. Cambridge, Mass.: MIT Press, 1971. 

2 R.H. Moos, Evaluating Correctional and Community Settings. 
New York: Wiley, 1975. 

3 M.M. Wolf, E.L. Phillips, D.L. Fixsen, C.J. Braukmann, K.A. 
Kirigin, A.G. Willner, and V. Schumaker, “Achievement Place: The 
Teaching-Family Model,” Child Care Quarterly, 1976, 5, 92-103. 

* R.A. Feldman, J.S. Wodarski, N. Flax, and M. Goodman, “Treat- 
ing Delinquents in ‘Traditional’ Agencies,”” Social Work, 1972, 17(5), 
72-78; “Delinquency Theories, Group Composition, Treatment Focus, 
and a Service-Research Model for ‘Traditional’ Community Agencies,” 
Journal of Sociology and Social Welfare, 1973, 1, 59-74. 

5 D.R. Cressey and R.A. McDermott, Diversion from the Juvenile 
Justice System. Ann Arbor: National Assessment of Juvenile Correc- 
tions, Univ. of Michigan, 1973; D. Street, R.D. Vinter, and C. Perrow, 
Organization for Treatment: A Comparative Study of Institutions for 
Delinquents. New York: Free Press, 1966. (Although published some- 
what earlier, the latter represents an important stream of thought 
in their work in this field.) 

Lerman, Community Treatment and Social Control: A Critical 
Analyse of J Corr l Policy. Chicago: University of 


hicago Press, 1975. 
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as those cited above have moved beyond that controversy 
and this reviewer would have liked to have seen their 
work more fully reflected in the book. Again, this is as 
much the fault of a field that seems to have stagnated as 
of the editor who apparently made most of the selections 
within that context. In addition, particularly in view of 
what seem to be the generally low success rates of our 
delinquency prevention and treatment efforts, many 
readers will want (and students should be required) to 
examine the issue of evaluation more fully than the one 
selection provided (chapter 44) allows. 

Section IV, Legal Processing of Delinquents (together 
with chapter 45) provides a more up-to-date treatment 
of the issues in this area, but it is regrettable that even 
more current selections were not included here as well in 
view of the writings that have become available in recent 
years on children’s rights,‘ the effects of labeling,* etc. 
The first three sections, more oriented toward theoretical 
materiai, have greater currency although they still em- 
phasize what have become modern classical approaches. 
They also give little attention to the problem of typology 
or classification.® 

Despite all this, the collection is a powerful one that 
should be used even if supplementation with more recent 
and varied references is indicated. The format of the 
book is generally effective and, if the type is a little small, 
it is adequate. (If the articles were printed in the type 
used for the section introductions, the size and cost of 
the book might have been prohibitive.) Also, the section 
introductions can easily be missed, since they are not 
indicated in the table of contents. Although anthologies 
such as this frequently do not have indexes, this reviewer 
would have found one helpful and felt that it would have 
increased substantially the value of the book for many 
readers. 

In short, this is a very rich collection, a little hard to 
use systematically for reference due to the lack of an 
index, and in need of supplementation here and there 
with more recent material. 


Monsey, N.Y. JEROME BEKER 


7 §. Katz, editor, The Youngest Minority: Lawyers in Defense of 
Children. Chicago: Section of Family Law, American Bar Association, 


5 R.B. Coates, A.D. Miller, and L.E. Ohlin, “The Labeling Per- 
spective and Innovation in Juvenile Correctional Systems,” in N. Hobbs 
(ed.), Issues in the Classification of Children, Vol. 2 San Francisco: 
Jossey-Bass, 1975; N. Hobbs, The Futures of Children: Categories, 
Labels, and Their Consequences. San Francisco: Jossey-Bass, 1975. 

®° H.C. Quay, “Classification in the Treatment of Delinquency and 
Antisocial Behavior,” in N. Hobbs (ed.), Issues in the Classification 
of Children, Vol. 1. San Francisco, Jossey-Bass, 1975. 


Parole: An Idea Whose Time Has Expired 


Prisoners Among Us: The Problem of Parole. 
By David T. Stanley. Washington, D.C.: The 
Brookings Institute, 1976. Pp. 205. 

Though based on a research project, the material pre- 
sented in this book is not rigorously empirical. The re- 
search functions rather as a backdrop for the primary 
purpose of the book which is to convey a basic under- 
standing of the parole process and the manner in which 
parole decisionmaking occurs. To this end, various 
chapters of the book deal with such subjects as the 
decision to imprison, the organization of parole boards, 


the factors which are of importance in parole decisions, © 


and the ways in which a parolee may be supervised and 
possibly recommitted to prison. 

The research undertakings occurred in six separate 
jurisdictions, including the District of Columbia and the 
Federal Parole System. It consisted of interviewing 
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various participants of the parole process. Parole board 
members, parole officers, parolees, correctional workers, 
and inmates were included in the sample. This type of 
research approach lent itself to anecdotal presentations 
of the findings. Statements from some of the interviewees 
were interjected into the text of the book in order: to 
buttress statements made by the author. 

Parole is described as a sentencing decision. Un- 
hampered by legislative mandates, it arbitrarily consigns 
inmates to either further imprisonment or supervised 
freedom. A number of factors are believed contributory. 
First, there are three separate and unique rationales 
which underlie the granting of parole. Parole is sometimes 
considered an act of grace. It is a privilege which the 
board in its benevolent authority bestows upon a deserv- 
ing prisoner to curtail the duration of his imprisonment. 
Parole, secondly, is sometimes viewed as a contractual 
agreement. The parole board, here characterized as an 
egalitarian partner, enters into a deal with the inmate, 
whereby in exchange for greater freedom, he is required 
to obey certain conditions which are stipulated by the 
board. Finally, parole is viewed as an extention of 
custody, even though less stringently and less obviously 
custodial than prison. 

Contributing further to the arbitrary nature of parole 
is the confusion which surrounds the purposes of impris- 
onment. Rehabilitation, deterrence, retribution, and social 
defense are unique rationales presented to justify the 
use of prisons. A parole board which believes that prison 
is retributive will make different release decisions than 
a board which is convinced of the deterrent effectiveness 
of prisons. Regardless of the governing philosophies of 
any particular board, it must be recognized that a sen- 
tencing decision, which in some ways alters the original, 
judicially imposed sentence, has occurred. 

A parole decision does not, however, mark the termina- 
tion of arbitrariness. It is suggested that once an affirma- 
tive parole decision is made, many additional opportunities 
for discretion become available. An example is parole 
supervision, in which the scarcity of parole officers results 
in haphazard surveillance of parolees. While the super- 
vision itself frequently consists of no more than a 
monthly telephone call, the parole officer is always avail- 
able to take action on any miscreat behavior which may 
be brought to his attention. This type of surveillance is 
marked by the absence of the allegedly “helping’”’ aspects 
which are used to justify the notion of parole supervision. 

Regardless of the many problems of parole, Stanley 
notes that attempts must be made to evaluate its efficacy. 
Recidivism is a frequently employed indicator of parole 
success. Parole occurs relatively late in the criminal pro- 
cessing of an offender. Many prior events could be re- 
sponsible for parole failures. Placing the blame for failure 
solely on the parole system is a risky form of evaluation. 

Parole must be evaluated without reference to recidi- 
vism, and only within the perimeters of its own function- 
ing. Stanley does this by carefully describing the 
weaknesses of the present system. He concludes that on 
the basis of information which he presents, that “a new 
and different model of parole” be inaugurated. To develop 
a more equitable system, he suggests that parole, like 
other sentencing decisions, be made by judges. No sub- 
sequent amelioration of sentences by parole boards 
should be permitted. Parole boards should be abolished, 
and inmates required to serve the entire imposed sen- 
tence. By limiting all sentencing decisions to courts, a 
single agency is made responsible for sentencing offenders. 
This would minimize the present conflict which exists 
between courts and parole boards. 
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In this book, a reasoned argument is made for the 
abolition of parole. Careful and thorough attention is 
given to the parole process and the manner in which it 
influences sentencing decisions. Written in a lucid and 
straightforward manner, the book manages to simplify 
the intricacies of parole both for the novice and for those 
already familiar with the complexities of the criminal 
justice system. 

School of Criminal Justice 

University at Albany 


CAROL TRILLING 


A Nonviolent Prison Strike 


Caged: Eight Prisoners and Their Keepers. By 
Ben H. Bagdikian. New York: Harper and Row, 
Publishers, Inc. Pp. 424. $12.95. 


In February 1972, the inmates of the Federal Prison at 
Lewisburg, Pennsylvania, went on strike. Though the 
event seemed of little importance, it inspired Bagdikian’s 
well-researched book, an absorbing account of a dramatic 
confrontation. 

The author’s analysis reveals the strike’s origins, traces 
its course, details its failure and disturbing aftermath. 
Unlike the tumultuous rebellions all too common in Ameri- 
can penitentiaries and lockups, the Lewisburg strike was 
nonviolent. Close in time to, but distant physically from 
the Attica tragedy, the rebels at Lewisburg took no 
hostages, destroyed no property, respected the persons 
of their fellows and their keepers. 

Though Bagdikian’s focus is on Lewisburg, he sees this 
“model” penitentiary as representative of all that is wrong 
with American penology—the isolation, idleness, drug 
abuse, homosexual rape, racism, convict gangs, industrial 
exploitation, capricious parole policies. The strike was a 
protest against such conditions, particularly inadequate 
convict wages, and the inexplicable uncertainties and in- 
equities of parole. 

An able, tenacious reporter, Bagdikian is excellent in 
his examination of the Federal Prison Industries, wryly 
dubbed “Iron House Incorporated” by its convict labor. 
He reveals the ironic contradictions of the system al- 
legedly dedicated to rehabilitation but determined that 
“no prisoner work could compete either with union labor 
or free enterprise.” 

A distinguished group of citizens sets its policies in- 
cluding convict wage rates. The group included AFL-CIO 
President George Meany who, notes Bagdikian, “during 
the Lewisburg strike was not heard from on the subject 
of men protesting work at 19 cents an hour.” 

Lewisburg’s prisoners were a varied group. Many had 
lengthy, serious criminal records. Some were in prison 
solely for refusing to be drafted to fight in Vietnam. 
Racial and social conflicts were frequent as were hostility 
and violence, exacerbated by the confining jailhouse 
routine. 

The strike altered much of this. Differences were set 
aside for an effective unity. A rough, simple democracy 
of a frontier quality emerged as the convicts voiced their 
grievances and elected a representative group to negotiate 
their demands for change with the prison administration. 

These strike leaders claim Mr. Bagdikian’s continuing 
concern. He presents each through a brief, often stark 
biography. These are men who as strike leaders risked 
much and lost much when the strike was broken. Yet each 
somehow also achieves a victory. As one man put it, “I’m 
no longer afraid of freedom.” 

In retrospect, the breaking of the Lewisburg strike was 
perhaps a failure for the Federal Bureau of Prisons. In 
traditional responses, it isolated the leaders and forced 


the strikers back to work. Yet a good faith effort to 
negotiate the issues may have introduced a new concept 
of convict-keeper relations, a foundation for mutual re- 
spect. Men learn responsibility best through its practice. 

Bagdikian agrees that “most men in prison committed 
the crimes they were sentenced for.” But he argues “al- 
most every prisoner knows he is being punished in ways 
that other kinds of people are not—the criminal justice 
system is full of cynicism, of corruption unpunished.” 
For Bagdikian the strike promised justice but produced 
injustice. 

He is impatient and pessimistic with efforts to redress 
prisoner grievances through lawsuits. He fails to recog- 
nize a significant willingness by State and Federal courts’ 
to correct prison abuses and terminate arbitrary parole 
practices. Disciplinary hearings, prisoner transfers, parole 
hearings, prison conditions, access to lawyers, have all 
been improved by court decisions that disprove the au- 
thor’s assumption that these are rare. 

Bagdikian makes a strong case in condemning the 
Prison Bureau for its “killing of an opportunity to sub- 
stitute reason for violence inside prison walls.” He is now 
convinced that “the message to the prisoners—was clear. 
Non-violence does not pay.” 

Perhaps the most depressing aspect of the Lewisburg 
story was the incapacity of the prison bureaucracy to 
even recognize that this was an opportunity to substitute 
reason for violence. 


Oakland, Calif. Douctas C. RIGG 


The Concept of Appropriation—Thoughtful 
Analysis and Incomprehensible Prose 


Crime and Conflict. By Harold E. Pepinsky. 
New York: Academic Press, Inc., 1976. Pp. 159. 
$14.50. 


Common sense might suggest that detailed laws and 
extensive law enforcement should reduce crime rates. To 
the contrary, says Professor Harold E. Pepinsky, crime 
rate increases in recent years have paralleled increased 
enforcement efforts. 

Why should stronger enforcement efforts produce more, 
not less, crime? Crime and Conflict is an intelligent dis- 
cussion of possible answers to that question. Much of the 
book, unfortunately, is written in polysyllabic sociologese. 

In broadest outline, Professor Pepinsky argues that the 
criminal justice system emphasizes acquisitiveness, com- 
petition and independence—prominent American traits— 
and discourages cooperation, sharing and interdependence. 
Fewer laws and less enforcement should result in less 
emphasis on individualism, more emphasis on communal 
attitudes, and less crime. 

Although Pepinsky’s primary hypothesis involves 
“crime” rates, his real concern, and the key concept in 
his discussion, is “appropriation.” Appropriation is an 
attempt to deny others access to resources not needed for 
immediate consumption or to alter a resource in such a 
way that others cannot use it in the future. Appropriation 
includes crimes against the person (“appropriation of 
bodily resources”) and crimes against property (“ap- 
propriation of extra-bodily resources’’). 

Professor Pepinsky offers Communist China as an ex- 
ample of a less appropriative society than the United 
States which has less law, less law enforcement, and less 
crime. The written criminal law is scanty and vague, 
mostly consisting of broadly worded prohibitions against 
corruption, counter-revolution and “attacking, killing or 
injuring people or public employees . . . with a counter- 
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revolutionary purpose.” State agencies enforce the crimi- 
nal law erratically and arbitrarily. 

The Chinese government has purposely not adopted a 
criminal code or protections of individual liberty, says 
Professor Pepinsky, but instead has encouraged group 
consciousness and responsibility. Antisocial behavior is 
usually dealt with by one’s peers or co-workers rather 
than by the state. Appropriative conduct .is reduced to a 
pathological minimum by admonition and the social pres- 
sures which a small cohesive group can exert on group 
members. And, in such a society, the social forces which 
permit disturbing acts to be handled informally also re- 
duce concern for ownership of private property and 
achievement of “high” social roles evidenced by material 
possessions. 

By contrast, the United States is a materialistic society 
which stresses individualism, material wealth and social 
rank. The criminal law exists largely to protect rights in 
property. The inability of some to obtain rights in 
property breeds dissatisfaction and resentment. By focus- 
ing on individual rights and liberties, the legal system 
encourages competitive and acquisitive impulses which 
cause crime. Enhanced law enforcement efforts reinforce 
those impulses and produce an unending upward spiral 
of increasing crime control and increasing crime. 

Professor Pepinsky proposes to reduce law enforcement, 
thereby reducing the acquisitive values which cause crime 
and changing the spiral’s direction. Positively (and this 
is not a radical proposal), law enforcement adminis- 
trators could be rewarded for not processing people as 
law violators. California’s Probation Subsidy Program 
is one example. The general trend toward diversion pro- 
grams during the last 10 years might be another. More 
boldly, Professor Pepinsky suggests that imposing group 
responsibility for criminal behavior might facilitate de- 
velopment of social, rather than individual, values. One 
proposal is that corporate employees should be jointly 
responsible for the corporation’s unlawful acts. 

Professor Pepinsky’s analysis is subtle and provocative. 
Readers prepared to approach the book with patience and 
an open mind will find the trip worthwhile. 

University of Maryland MICHAEL H. TONRY 

School of Law 


The Violent Offender: 


Prediction and Management 


Rage, Hate, Assault and Other Forms of Vio- 
lence. Edited by Dennis J. Madden and John R. 
Lion. New York: Halsted Press, 1976. Pp. 265. 
$20.00. 


Fifteen persons—fourteen men and one woman—had a 
hand in writing Rage, Hate, Assault and Other Forms of 
Violence. Of the fifteen, seven are psychiatrists and five 
are psychologists. The remaining three are, respectively, 
a sociologist, an educator, and a social worker. Of the 
two editors, one is a psychologist, the other a psychiatrist. 
Thirteen of the authors work in/for schools of medicine 
and in two types of prisons, one specializing in treating 
“the mad” (Penetanguishene, Ontario, Canada), and the 
other in incarcerating “the bad” (Women’s Prison, Jessup, 
Maryland). The disciplinary specialities and institutional 
attachments of the authors provide—not surprisingly— 
a way of looking, and of not looking, at their subject 
matter. 

To sociologists—I am one—interested in making non- 
political interpretations of violence in society more diffi- 
cult, this book does not offer much. Indeed, two of the 
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articles, “Violence in the Media” and “National and 
International Violence” provide excellent examples of 
what we are “up against.” However, if you are interested 
in learning more about intrafamilial violence and about 
the problems involved in predicting “dangerousness,” in 
sentencing violent offenders and in subsequently manag- 
ing and treating the violent offender or patient, this is a 
good book to buy. These chapters are written by knowl- 
edgeable persons who are right on top of the most recent 
and relevant literature and who are clearly concerned 
with the ethical problems involved in the penal-thera- 
peutic enterprise. 
York University 
Ontario, Canada 


DESMOND ELLIS 


Survey of Criminal Justice: The Liberal View 


Introduction to Law Enforcement and Criminal 
Justice, Revised 25th Printing. By A.C. Germann, 
Frank D. Day, and Robert R.J. Gallati. Spring- 
field, Illinois: Charles C. Thomas, Publisher, 1976. 
Pp. 507. $12.95 ($14.95 with Student Program- 
med Learning Guide By Richard W. Snarr and 
Larry N. Craft). 


This is a complex volume and it deserves careful con- 
sideration by all concerned students and practitioners in 
the field. It is much more than an excellent descriptive 
introduction to the entire criminal justice field. It is, in 
addition, an evaluative statement concerning the current 
moral and political state of the field, as well as a set of 
policy prescriptions as to what proper criminal justice 
practices are and should be in a society experiencing 
rapid technological change and increasing rates of crime. 
It is this last aspect of the volume which is both its most 
fascinating and perplexing aspect. 

Written in clear and elegant style, the volume gives an 
overview which is extremely broad in scope. Its eight 
parts and twenty-three chapters deal with the philosophi- 
cal and historical foundations of criminal justice agencies 
(from the county sheriff to INTERPOL), processes of 
criminal justice (from pretrial to posttrial), and the 
problems and rewards of careers in the criminal justice 
system. Throughout the volume, however, there is an 
unwavering dedication to the necessity of the Bill of 
Rights and its preservation. The domain assumption here 
is that totalitarianism begins with the abuse of police 
powers, and that the ideas of liberty, equality, and de- 
mocracy are clearly at odds with any unconstitutional 
excesses in the name of law and order. 

The reason for this consistent concern seems to stem 
from the fact that the book is aimed at a particular 
audience; those persons who are about to enter lower 
echelon careers in various areas of criminal] justice. Given 
the audience and the backgrounds of the authors (i.e., 
police work and law) the various issues raised throughout 
the book are cast in liberal versus conservative terms. 
Such arguments are not only somewhat stereo-typical, as 
the authors imply, but I suggest they have become quite 
inadequate in explaining recent events in political and 
corporate crime. 

For example, an unusual feature of this volume is that 
it devotes an entire chapter to organized crime. However, 
the views expressed are limited to organized crime as an 
unorganized collection of Italo-Sicilian petit hoods (the 
conservative view) versus organized crime as a nation- 
wide, cohesive collection of illegitimate businessmen, who 
survive by corrupting otherwise innocent or just plain 
naive police, politicians, judges, and businessmen (the 
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liberal view). However, given recent revelations concern- 
ing the CIA’s hiring of organized crime figures to assas- 
sinate Castro, and the partnerships formed by large 
corporations and certain organized crime members in 
opening casinos in the Caribbean these theories no longer 
seem adequate. Could it possibly be that certain political 
and economic elites find many of the activities and ser- 
vices provided by organized crime to be profitable for 
their own ends? And is it not also possible that organized 
crime will be erradicated only when its activities become 
more unprofitable than profitable to such elites? 

Another such example concerns the functions and roles 
played by law enforcement officials in American society. 
A great emphasis is placed on the police’s day-to-day 
interactions with middle and lower class persons for 
minor infringements (i.e., speeding violations) and 
“street crime.” The plea is made for officers to be con- 
cerned above all for the image of police as humane, 
courteous, and just. However, do not other views of the 
police (i., “dirty workers,” as Rainwater has called 
them, and as protectors of a system of private property 
which renders most people propertyless and insecure) 
deserve consideration? 

Finally, one must challenge the chief assumption of 
liberalism itself; namely, that political equality can exist 
in a society which is characterized by economic inequality. 
The equal protection before the law ideal was, afterall, 
originally placed in the Constitution by a group of upper 
middle class property owners, who expected that those 
exercising political power would likewise be landed. They 
knew that property (i.e., wealth) was an important 
source of power long before Marx made the idea some- 
thing to be challenged. Moreover, the Nixon pardon, the 
Agnew plea, and the light punishments imposed on 
corporations for illegal campaign contributions stand in 
stark contrast to the thosands of middle class draft 
evaders who cannot yet return home. The fact is that 
the inequality of wealth results in quite unequal treat- 
ment under laws which are made chiefly by those with 
wealth and power. 

In short, this volume, humanistic and egalitarian as it 
is, has neglected what is for me the most exciting and 
valid view of American criminal justice. While its con- 
tents are excellent, as is the student manual which ac- 
companies it, I urge the authors to seriously view the 
writings of Quinney, Chambliss, Reasons, Spitzer, and 
other conflict theorists in preparation for their next 
edition. 


University of North Florida Davin R. SIMON 


Reports Received 


Brought to Justice? Juveniles, The Courts, and The 
Law. National Assessment of Juvenile Corrections, The 
University of Michigan, Ann Arbor, Mich., August 1976. 
Pp. 252. The research reported in this monograph was one 
part of the studies undertaken by the National Assessment 
of Juvenile Corrections which presents the findings of a 
survey of structure and practice in a large national sample 
of juvenile courts. Beginning with an_ introductory 
chapter on the legal context and policy issues of the 
juvenile court, the monograph concludes with a chapter 
on “Due Process—Reality or Myth” and one on “The 
Juvenile Court Reexamined.” 

Community Based Corrections in Des Moines: An Ex- 
emplary Project. National Institute of Law Enforcement 
and Criminal Justice, Law Enforcement Assistance Ad- 
ministration, U.S. Department of Justice, Washington, 
D.C., November 1976. Pp. 88 (appendix). Because the 


project described in this monograph has achieved sub- 
stantial economies which improved the delivery of correc- 
tions services, Des Moines Community Based Corrections 
becomes an exemplary project to stimulate other com- 
munities to take similar effective action. 

Community Corrections Department (Annual Report). 
Administrative Services, County of Ramsey, 1637 Court 
House, St. Paul, Minn., 1976. Pp. 39. The year 1975 
marked the first year of operation of the Community 
Corrections Department, an _ integrated organization 
created in 1974 by the district court judges and county 
commissioners. The contents cover the juvenile court 
division, post-adjudication residential treatment services, 
adult courts division, and the county workhouse. 

Economic Crises and Crime. United Nations Social De- 
fense Research Institute, Via Giulia 52, Rome, Italy. 
Publication No. 15, 1976. Pp. 243. As the title of this 
publication suggests, the studies reprinted explore the 
correlations between the economy, deviance, and the con- 
trol of deviance. More specifically, the report contains 
three studies of unemployment, crime, and prisons in 
England and Scotland. 

Fifth National Symposium on Child Abuse. The Ameri- 
can Humane Association, P.O. Box 1266, Denver, Colo., 
1976. Pp. 151. This pamphlet contains selected papers 
which examine contemporary issues in and therapeutic 
approaches to the problems of child abuse and neglect. 
Included in the contents are two reports on model legisla- 
tion for reporting child abuse and a series of papers on 
the evolution of four therapeutic group service models 
in a child protective service program. 

Gaining Community Acceptance: A Handbook for Com- 
munity Residence Planners. Community Residences In- 
formation Services Program, 713 County Office Building, 
White Plains, N.Y., 1976. Pp. 44. This publication is de- 
signed to provide residence planners with practical ideas 
for gaining community acceptance. Sections of the publi- 
cation are devoted to analyzing community site selection, 
restrictive zoning codes, and ways of winning support 
through the media. 

Ilpas ’76. Inner London Probation and After-Care 
Service, 73 Great Peter Street, London, S.W. 1, 1976. Pp. 
128. This report is intended to commemorate a centenary 
of probation in London and more particularly to describe 
the work of the inner London probation and after-care 
service. The contents include chapters on the social work 
philosophy in probation, statistical trends in personnel 
and caseloads, and a variety of innovations in non- 
custodial treatment of offenders. 


Investigating Drug Abuse. United Nations Social De- 
fence Research Institute, Via Giulia 52, Rome, Italy. 
Publication No. 16, 1976. Pp. 192. Included in this report 
are several special studies of drug related programs in 
Puerto Rico, Mexico, and Italy which view the programs 
from three aspects: estimating the size and the nature 


of the problem, attitudinal studies, and an assessment of | 


the administration of drug control programs. 

National Conference on Women and Crime. National 
League of Cities and U.S. Conference of Mayors, 1620 
Eye St., N.W., Washington, D.C., 1976. Pp. 123. This 
report contains the complete proceedings of this national 
conference on women and crime. The individual papers 
and discussions of the general sessions and the workshop 
summaries are wide-ranging in subject matter. The 
general sessions deal with such topics as crime and the 
women’s movement, female victimology, rape, and _ the 
impact of the E.R.A. on women’s rights in the criminal 
justice system. 
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Paralegals: A Resource for Public Defenders and Cor- 
yectional Services. National Institute of Law Enforce- 
ment and Criminal Justice, Law Enforcement Assistance 
Administration, U.S. Department of Justice, Washington, 
D.C., December 1976. Pp. 158. Published as a prescriptive 
package, this publication offers suggestions to public de- 
fenders and inmate assistance programs on how to im- 
prove their legal services through the employment of 
paralegal staff. 

The Philadelphia Aftercare Survey: A Summary Re- 
port. The Pennsylvania Prison Society, 311 South Juniper 
Street, Philadelphia, Pa., May 1976. Pp. 35. The original 
survey on which this summary is based was conducted 
over an 18-month period and was completed in May 1976. 
The major sources of data were twin surveys: a panel of 
296 ex-prisoners and a study of agencies engaged in 
aftercare services. 

Prison Medical Services in the Greater Delaware Valley. 
The Pennsylvania Prison Society, 311 South Juniper 
Street, Philadelphia, Pa., June 1976. Pp. 59. This report 
represents the results of a brief survey of prison health 
practices in four Pennsylvania county jails. One ob- 
jective of this survey was to lay out a framework for 
the evaluation of local prison health services. 

Research-Evaluation-Technology Transfer. National In- 
stitute of Law Enforcement and Criminal Justice, U.S. 
Devartment of Justice, Washington, D.C., 1976. Pp. 16. 
This booklet was designed to explain how the institute 
works, describe some areas of current investigation, and 
highlight the link between research and action. 

Sovereign Immunity: The Liability of Government and 
Its Officials. National Association of Attorneys General, 
3901 Barrett Drive, Raleigh, N.C., 1976. Pp. 103. This 
report is an updated edition of an earlier report and 
with additional material relating to the liability of 
hospital administrators and employees, educational insti- 
tutions and personnel, the National Guard, correctional 
officials, and police officers. 

Unified Corrections Study of the State of Utah. John 
Howard Association, 67 East Madison Street, Chicago, 
Ill., July 1976. Pp. 282. This document is the final report 
of the unified corrections study conducted by the Howard 
Association at the request of the Social Services Legisla- 
tive Committee of the Utah State Legislature. The report 
is essentially a master plan covering juvenile and adult 
services, programs cutting across both services including 
volunteer programs and training, data collection and 
program evaluation. 


Books Received 


American Government for Law Enforcement Training. 
By Donald W. Berney. Chicago: Nelson-Hall Publishers, 
1976. Pp. 325. $14.00. 

Criminal Justice and the Victim. Edited by William F. 
McDonald. Beverly Hills, Calif.: Sage Publications, Inc., 
1976. Pp. 288. $7.50 (paper). 

Criminal Procedure and Trial Practice. By Kenneth M. 


Wells and Paul B. Weston. Englewood Cliffs, N.J.: Pren- 
tice-Hall, Inc., 1977. Pp. 287. $12.95. 

Criminal Victimization in Eight American Cities: A 
Descriptive Analysis of Common Theft and Assault. By 
Michael J. Hindelang. Pp. 544. $22.50. 

Face to Face With Families: A Report on the Children’s 
Panels in Scotland. By Nigel Bruce and John Spencer. 
Midlothian, Scotland: Macdonald Publishers, 1976. Pp. 
183. L 2.75 (paperback). 


Focus on Police: Police in American Society. By 
Christian P. Potholm and Richard E. Morgan. New York: 
Halsted Press, 1976. Pp. 412. $16.95. 


Israel Studies in Criminology, 1975/76. Edited by S. 
Giora Shoham. Jerusalem: Jerusalem Academic Press, 
1976. Pp. 251. 


Law of Juvenile Justice—With a New Model Juvenile 
Court Act. By Sol Rubin. Dobbs Ferry, N.Y.: Oceana 
Publications, Inc., 1976. $4.95. 

Prisoner Education: Project NewGate and Other Col- 
lege Programs. By Marjorie J. Seashore and Steven 
Haberfeld, with John Irwin and Keith Baker. New York: 
Praeger Publishers, 1976. Pp. 329. $21.50. 


Psychopath: The Case of Patrick Mackay. By Tim 
Clark and John Penycate. Boston: Routledge & Kegan 
Paul, 1976. Pp. 140. $9.25. 


Pursving Justice for the Child. Edited by Margaret K. 
Rosenheim. Chicago: The University of Chicago Press, 
1976. Pp. 361. $12.95. 

Victims of Change: Juvenile Delinquents in American 
Society. By Harold Finestone. Westport, Conn.: Green- 
wood Press, 1976. Pp. 235. $14.95. 


“Eighteen months for gambling? How about 
double or nothing?” 


Reprinted by special permission 
Cartoon Features Syndicate, Kennebunkport, Maine 
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Managing Editor, 


JOHN SAMANSKY 


On February 14, 1977, John Samansky telephoned and 
excitedly informed me: “I’ve been accepted to law school! 
Not only that, but I’ve received a policy letter from the 
California Bar Association stating that at the time of my 
application to be admitted to the California Bar, they 
will judge me solely on the merits of my 4 years of law 
school, and not on anything prior to that!”” Samansky then 
expressed gratitude for a letter of recommendation to the 
law school written by his probation officer, and stated that 
the dean of the law school, a former judge, had telephoned 
him and told him that he had been following recommenda- 
tions from probation officers for most of his legal life, 
and did not know why he should change now. 

I first met John Samansky in January 1974 when he was 
released on minimum expiration from a Federal prison 
where he had served an 18-month jail sentence imposed 
upon his conviction for Possession of Opium With Intent 
To Distribute. A 24-year-old single man, Samansky was 
now commencing a 3-year Special Parole term. 

Samansky came from a troubled family background. He 
had a markedly disordered adolescence, punctuated by an 
arrest in Nassau County at age 16, when, described in a 
report as “ .. . incorrigible, ungovernable and beyond 
lawful control,” he was committed to a juvenile home. His 
background history included periods of psychiatric treat- 
ment for behavior disorder and conduct disturbance. He 
was a high school dropout, and had a history of drug 
usage. A cursory study of his file indicated that, based on 


*The case related here is true. The name of the offender, 
however, has been changed. The editors of Federal Pro- 
bation invite their probation-parole readership to submit 
for possible publication in this column the case story of 
anyone they feel has made a successful new life while 
under supervision. Please limit stories to 500 words. 


New Careers’ 


EDITED BY WILLIAM A. MAIO, JR. 
Federal Probation 


his past record, Samansky’s future looked very bleak. His 
personal life was in shambles, his scholastic life without 
goals. Endowed with natural intelligence, ambition, and | 
ability, he appeared satisfied to let these attributes lie 
dormant. 

Placed in a halfway house in September 1973 Samansky 
entered college as a full-time student before his release 
from prison. At college he maintained high grades and 
made the dean’s list. Although drug-free himself, in April 
1974 Samansky was arrested on campus for possession and 
sale of a small amount of marihuana to a police under- 
cover agent. Although his probation officer was dis- 
couraged by this apparent recidivism, Samansky continued 
to give every other indication of rehabilitating himself. 
He worked industriously outside of school to support 
himself and, in January 1976, married a fine, young 
woman, a college graduate, who has proven herself a very | 
positive influence on his life. 

In the summer of 1976 Samansky obtained his college 
degree and also pled guilty to a misdemeanor charge in 
the local courts, in satisfaction of his marihuana arrest 
of 2 years before. Based on his progress in school, stable 
home life, regular work habits, and complete abstinence 
from narcotic drugs, the Parole Commission allowed 
Samansky to continue his rehabilitative steps in the com- 
munity without a violation hearing. Samansky completed 
his parole supervision period in January 1977 but con- 
tinues to maintain contact with his former probation 
officer. By pursuing the legal profession Samansky hopes 
he will be uniquely qualified to repay his debt to. society 
by helping others in need of legal guidance. While a diffi- 
cult road still lies ahead of him, he appears motivated and 
determined to repay society’s trust in him. 


DONALD J. SHEEHAN 
U.S. Probation Officer 
U.S. District Court | 
Brooklyn, New York | 


It Has Come to Our Attention | 


Walter Evans, chief probation officer of the U.S. District 
Court in Portland, Oreg., was the 1976 recipient of the 
Richard F. Doyle Award presented annually by the Fed- 
eral Probation Officers Association. The award was pre- 
sented in recognition of his consistently outstanding work 
and, in particular, for his efforts in helping the U.S. 
Marshals Service develop adequate standards by which 
offenders may be interviewed by probation officers and for 
his leadership directed at establishment of the American 
Probation and Parole Association. 

The Second Annual Institute of the American Probation 
and Parole Association will be held August 20 and 21 in 
Milwaukee, Wis., just preceding the 107th Congress of the 
American Correctional Association, and will have as its 
theme “Probation, Parole and the Winds of Change.” Ad- 
ditional information may be obtained from one of the 


following two chairpersons: Randy J. Polisky, c/o Virginia 
Probation and Parole Services, 3117 W. Clay Street, P. 0. 
Drawer 5261, Richmond, Va. 23220; or Scotia B. Knouff, | 
c/o Nassau County Probation Department, P. O. Box 189, | 
Mineola, N.Y. 11501. 

Griffin B. Bell was sworn in on January 25 as 72nd | 
Attorney General of the United States. A graduate (cum | 
laude) of Mercer University Law School and recipient of 
honorary degrees from Mercer University and Morris | 
Brown College and the Order of the Coif from Vanderbilt 
Law School, he had served as judge of the U.S. Court of 
Appeals for the Fifth Circuit from October 1961 until 
March 1976. Richard L. Thornburgh, Assistant Attorney 
General, Criminal Division, since July 1975, has been 
designated Acting Deputy Attorney General. 


80 


3 
| 
‘ 


IT HAS COME TO OUR ATTENTION 


Anthony S. Kuharich, executive assistant of the Federal 
Bureau of Prisons Metropolitan Correctional Center in 
Chicago, retired February 12. He had served more than 
20 years (1946-1967) as chief probation officer of the U.S. 
District Court for the Northern District of Indiana and 
subsequently as Indiana commissioner of corrections 
(1967-1969), first jail administrator of the Wayne County 
Jail in Detroit (1969-1970), and first chief of the Bureau 
of Detention Standards and Services, Illinois Department 
of Corrections (1970-1974). 

The Correctional Economics Center, in affiliation with 
the American Justice Institute of Sacramento, Calif., will 
be administering workshops and advanced seminars for 
correctional managers and support staff in techniques of 
economic and policy analysis. Ten managers and ten 
agency staff working in analytic capacities will be invited 
to participate in each of three, 5-day regional sessions 
planned for May and June. Workshops will address ad- 
ministrators’ needs for analytic information and provide 
the skills necessary to aid staff in performing and de- 
termining program costs. All participants will use the 
skills acquired to undertake a study that will contribute 
to informed decisionmaking in their own agencies. The 
60 participants will then attend advanced training during 
a 5-day session in September. The training sessions are 
funded under a grant from the Law Enforcement Assist- 
ance Administration through the California Office of Crim- 
inal Justice Planning. Travel and per diem expenses will 
be provided to all participants. Sites and dates of the 
workshops are: Kansas City, Mo., May 1d to 20; Salt Lake 
City, Utah, June 12 to 17; and Alexandria, Va., June 26 
to July 1. For additional information contact Billy L. 
Wayson, Director, Correctional Economics Center, 901 N. 
Washington Street, Suite 609, Alexandria, Va. 22314. 

With the abolition of the death penalty in South Aus- 
tralia on December 23, 1976, the Federal Territories and 
all six States of the Commonwealth of Australia (with 
the exception of New South Wales where it is retained 
for treason and piracy but where there has been no ex- 
ecution since 1941, and Western Australia, where it is 
retained for treason, piracy, attempted piracy and willful 
murder), have abolished capital punishment. In New 
Zealand the death penalty, suspended in 1935, abolished 
in 1941, and restored in 1950, was finally abolished in 1961. 

Elbert A. Davis, who retired in 1972 following 30 years’ 
service as U.S. probation officer in Birmingham, Ala., 
died at his home on December 5 after having been ill 
several months. Prior to entering the Federal Probation 
Service he was a high school principal. 

A travel seminar concentrating on Swedish criminal 
justice, to be held June 5 to 19, has been announced by 
Sangamon State University. For further information 
write: S. Burkett Milner, Ph.D., Social Justice Professions 
Program, Sangamon State University, Springfield, Illinois 
62708. 

The North Carolina Department of Corrections, National 
Institute of Corrections, and Dr. Thomas C. Neil, Depart- 
ment of Corrections, Illinois State University, are working 
together on the development and implementation of a 
training model focusing on interpersonal communication 
skills. The model is presently being developed and tested 
in the maximum security prison and women’s prison in 
Raleigh, N.C. When completed, the training model will 
be in modular form and suitable for implementation by 
correctional staff within an institution who have been 
trained in the approach. For further information contact: 
Dr. Thomas C. Neil, Department of Corrections, Illinois 
State University, Normal, Illinois 61761. 
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William Harvey Pearce, O.B.E., chief probation officer, 
Inner London, England, has been made a Commander of 
the Most Excellent Order of the British Empire (C.B.E.) 
by Her Majesty The Queen in the New Year Honours List. 

The State University of New York College at Brockport 
is offering a 4-week summer session in criminal justice in 
Denmark, in cooperation with the University of Copen- 
hagen, from June 9 to July 6. Interested persons may con- 
tact Dr. Donald W. Myers, Director, or Frances Hildahl, 
Program Coordinator, Office of International Education, 
State University College, Brockport, New York 14420. 

“Halfway Houses for Non-Dangerous Offenders: What 
Are They? What Part Do They Play in Crime Control 
and Correctional Management?” has recently been pub- 
lished by the Center for Information on America in its 
Vital Issues series. Copies are available from the Center, 
Washington, Connecticut 06793. 

Dr. Reed Adams, director of the criminal justice pro- 
gram at the University of North Carolina at Charlotte, 
has been elected president of the North Carolina Associ- 
ation of Criminal Justice Educators. 


A 2-week criminal justice summer program in England 
(July 17 to 30) and a 2-week criminal justice summer 
program in the Republic of China (July 31 to August 13) 
are being offered by Chapman College. For more informa- 
tion contact: Dr. John P. Gruber, Department Head, 
Sociology and Criminal Justice, Chapman College, 333 
North Glassell Street, Orange, California 92666. 


William Fritsch, president of the New York State Pro- 
bation and Parole Officers Association, in December issued 
an emergency “State of Probation” message to the Gov- 
ernor and Legislature of New York State proposing a 
specific six-point action plan by the State government to 
strengthen probation administration in the State. For more 
information write the Association at P. O. Box 357, 
Yaphank, New York 11980. 


“The Future of Local Jails” is a collection of papers 
delivered at the 1976 meeting of the Washington State 
Jailers Association. Copies are available at 75 cents each 
from Professor J.M. Moynahan, The Criminal Justice 
Program, Eastern Washington State College, Cheney, 
Washington 99004. 

The 24th National Institute on Crime and Delinquency 
will be held June 18 to 21 at the Hotel Utah in Salt Lake 
City. This year’s theme will be “Sacred Cows of Criminal 
Justice: Evaluating Basic Assumptions.” For additional 
information contact Robert B. Andersen, General Chair- 
man, P. O. Box 1746, Salt Lake City, Utah 84110. 

America’s prison population on January 1 was 275,578, 
an increase of more than 25,000 over the previous year. 
The figure was obtained by Corrections Magazine in a 
national survey released in February. When asked about 
the survey results, Dr. Lloyd Ohlin, professor of criminol- 
ogy at Harvard Law School, said that the criminal justice 
system was making “more extensive use of confinement” 
while at the same time “trying to achieve deterrent effects 
through longer sentencing. And the net effect of the two 
is to produce chaos in the prisons.”” The magazine con- 
tacted prison officials in all 50 states, the District of 
Columbia, and the Federal Bureau of Prisons to learn the 
number of adults incarcerated in their institutions as of 
January 1, 1977. The full survey report will be published 
in Corrections’ March 1977 issue. 

A recent study by the American Bar Association’s Com- 
mission on Correctional Facilities and Services measured 
the impact court orders have had on prisons following 
suits filed against prison authorities in Maryland, Arkan- 
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sas, and Louisiana. In the cases studied court orders 
brought about specific improvements in medical care, dis- 
ciplinary standards and procedures, personal safety, gen- 
eral quality of conditions within the prison, racial dis- 
crimination, and inmate morale. Copies of the report and 
case studies are available at the Commission on Correc- 
tional Services and Facilities, 1800 M Street, Washington, 
D.C. 20036. 

An International Conference to commemorate the bicen- 
tenary of John Howard’s “The State of the Prisons” will 
be held June 27 to 30 in Canterbury, England. Further 
details may be obtained by writing to John Freeman, JP, 
Conference Organizer, Faculty of Law, University of 
London, King’s College, Strand, London WC2R 2LS, 
England. 

President Carter has nominated the following persons 
to positions in the U.S. Department of Justice: Benjamin 
R. Civiletti, a Baltimore attorney and former assistant 
U.S. attorney in that city, to be assistant attorney general 
for the Criminal Division; Drew Saunders, III, first as- 
sistant counsel of the NAACP Legal Defense and Educa- 
tion Fund, Inc., in New York City, to be assistant attorney 
general in charge of the Civil Rights Division; Patricia 
M. Wald, director of litigation of the Mental Health Law 
Prceject (a public interest group in Washington, D.C.), 
to be assistant attorney general for the Office of Legisla- 
tive Affairs; and Judge Wade Hampton McCree, Jr., of the 
U.S. Court of Appeals for the Sixth Circuit, to be solicitor 
general. 

The Law Enforcement Assistance Administration’s new 
civil rights compliance regulations, which took effect 
February 11, implement the civil rights provisions of 
the Crime Control Act of 1976. They establish specific 
timetables for complaint investigations and compliance 
reviews and require the cutoff of LEAA funds in cases of 
noncompliance. 

Project Advocate, sponsored by the American Bar As- 
sociation’s Section of Criminal Justice, will implement an 
ABA resolution calling upon attorneys to volunteer their 
services to counsel offenders in a variety of employment, 
housing, medical, and civil law problems. Recognizing 
that employment is a key to the reintegration of offenders, 
the Department of Labor has funded this 16-month dem- 
onstraticn project which will establish six local projects 
in sites to be selected. For more information write to: 
American Bar Association, Section of Criminal Justice, 
1800 M. Street, N.W., Washington, D.C. 20036. 


The Board of Regents of the Texas State University 
System and the Texas Board of Corrections announce the 
dedication on February 25 of the Criminal Justice Center 
at Sam Houston State University, Huntsville, Texas. 

The Exemplary Projects Program of the National In- 
stitute of Law Enforcement and Criminal Justice, LEAA, 
is a systematic method of identifying outstanding crim- 
inal justice programs throughout the country, verifying 
their achievements, publicizing them widely, and encour- 
aging widespread use of advanced criminal justice prac- 
tices. Informational materials on the projects designated 
Exemplary, as they become available, may be requested 
from the National Criminal Justice Reference Service, 
P. O. Box 24036, S.W. Post Office, Washington, D.C. 20024. 

“Alcoholism and Criminal Justice” and “Alcohol and 
Corrections” are two of the courses which will be offered 
at the Rutgers Summer School of Alcohol Studies, to be 
held June 26 to July 15 on the New Brunswick Campus. 
For a prospectus and application form, write to: Summer 
School of Alcohol Studies, Rutgers University, New Bruns- 
wick, N.J. 08903. 


The Fourth Institute on Drugs, Crime, and Justice in 
England, sponsored by The American University, will be 
held July 3 to 24 at the London School of Economics and 
Political Science, University of London. For further in- 
formation contact Dr. Arnold S. Trebach, Director, In- 
stitute on Drugs, Crime and Justice in England, Center 
for the Adminstration of Justice, The American Univer- 
sity, Washington, D.C. 20016. 

The Law Enforcement Assistance Administration is 
sponsoring seven projects dealing with restitution by the 
offender. Grants have been awarded to California 
($220,496); Georgia ($356,195); Colorado ($250,000); 
Connecticut ($288,000); Oregon ($215,000); Massachu- 
setts ($97,435); and Maine ($169,104). The LEAA pro- 
grams focus on several issues vital to successful imple- 
mentation of restitution: What is considered fair restitu- 
tion? What types of offenders should qualify? How should 
a restitution plan be negotiated? Should there be a direct 
contact between the victim and the offender? What effect 
will restitution have on recidivism rates? 

According to a federally financed delinquency study 
conducted in Illinois, peer group pressure is the single 
most important factor in dictating the presence or ab- 
sence of juvenile delinquent behavior. “The survey data 
showed that most of the assumed influences on creating 
delinquency—gender, race, social class, coming from a 
broken home, and living in the inner city—really have 
relatively little influence,” said research scientist Dr. Alan 
Berger, who worked on the 6-year project for the State’s 
Department of Mental Health. The $1.9 million project, 
begun in 1971, is now in its final year. Funded by the 
Law Enforcement Assistance Administration, it is a com- 
prehensive study of juvenile delinquency patterns. A sum- 
mary report of the project will be available in September. 

State and local courts sentenced 285 persons to death 
during 1975, an increase of 134 over the 1974 total of 151 
persons, according to a report of the Law Enforcement 
Assistance Administration. The number of persons who 
received capital sentences in 1974 and 1975 has tripled 
the death row population, bringing it to 479 as of Decem- 
ber 31, 1975. All condemned prisoners were held by State 
prisons. No inmates were under a death sentence in Fed- 
eral prisons at any time during 1975. There were no ex- 
ecutions in 1975—for the eighth consecutive year. The 
LEAA report, entitled “Capital Punishment 1975,” is one 
of a series published as part of the Agency’s National 
Prisoner Statistics program. Information for the study 
was collected by the U.S. Bureau of the Census. The re- 
port is for sale by the Superintendent of Documents, U.S. 
Government Printing Office, Washington, D.C. 20402, 
$1.20 prepaid. Single copies may be obtained from the 
National Criminal Justice Reference Service, Box 24036, 
Southwest Post Office, Washington, D.C. 20024. 


The Federal Bureau of Prisons took possession of the — 


new Federal Correctional Institution at Memphis, Tenn., 
March 1 from the contractor. Warden Hal R. Hopkins 
said that a work cadre of 50 inmates will be moved into 
the institution the week of March 14 to prepare the in- 
stitution for receiving regular court commitments _be- 
ginning the middle of April. The new medium security 
facility is designed for about 450 inmates generally 18 
to 26 years of age. 


A workshop on determinate versus indeterminate sen- 


tencing will be presented May 6 by Illinois State Uni- | 
versity for all corrections and criminal justice personnel, | 


including judges, prosecutors, and defense attorneys. Re- 
source people will be David Fogel, executive director of 
the Illinois Law Enforcement Commission and professor 
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of criminal justice at the University of Illinois; Franklin 
Zimring, professor of law at the University of Chicago; 
and Anthony Travisono, executive director of the Ameri- 
can Correctional Association. For further information, 
contact P.G. Boesen, Department of Corrections, Schroeder 
Hall, Illinois State University, Normal, Illinois 61761. 

The Senate and House Subcommittees on Appropriations 
met in February to discuss the Federal Bureau of Prisons’ 
1977 supplemental request of $22 million for the construc- 
tion of a correctional institution at Ray Brook, N.Y., near 
Lake Placid, the site of the 1980 Winter Olympics. The 
proposed facility would be used initially as the housing 
area for athletes and then be converted to a correctional 
institution for 500 offenders. The State of New York has 
indicated it will make land available for the site at no 
cost to the Federal Government. 

Tom Wicker, associate editor of the New York Times 
and author of A Time To Die, a description of the Attica 
uprising of 1971, spoke to the staff of the Federal Bureau 
of Prisons in Washington, D.C., in February. In the 5 
years since Attica, he said he had gone through three 
stages of thought about corrections. Immediately after 
the uprising, he believed that prisons were so horrible 
that something must be done. Then he began to realize 
that the public was not interested in prisons, except that 
they wanted offenders locked up, regardless of the cost. 
In the third stage, he began exploring alternatives to in- 
carceration. In the final evaluation, he said, there must 
be a consensus of informed opinion regarding corrections 
and until there is, he predicts there will be few changes. 

The National Criminal Justice Volunteer Resource Cen- 
ter has been established at the University of Alabama. 
Funded partly through grants from the W.K. Kellogg 
Foundation of Battle Creek, Mich., and the National 
Council on Crime and Delinquency, the center will be 
housed in the University’s criminal justice program in 
the School of Social Work. For additional information 
write the Office of Information Services, Box 1408, Uni- 
versity, Alabama 35486. 


The American Bar Association has awarded grants 
totaling $55,000 to five state and local bar groups for cor- 
rections improvement programs. Receiving the grants in 
February were the Kentucky Chapter, National Bar As- 
sociation; Los Angeles County, Maryland State, New 
Jersey State, and Philadelphia Bar Associations. Each 
received $10,000 except the Kentucky Chapter which re- 
ceived $15,000. The grants bring to $845,000 the amount 
of money funneled to state and local bar groups by the 
ABA through its 3-year-old national correction reform 
program, Bar Association Support to Improve Correctional 
Services (BASICS). All of the bar groups receiving grants 
raised matching funds for their programs to supplement 
the BASICS grant. The programs are staffed by volunteer 
attorneys. The BASICS grant money, donated to the ABA 
by the Edna McConnell Clark Foundation, is now support- 
ing 26 projects around the country. The projects seek 
alternatives to confinement, provide legal services to of- 
fenders, and work towards improving inmate grievance 
procedures. Additional information about BASICS may 
be obtained from the ABA Division of Communications, 
1155 East 60th Street, Chicago, Illinois 60637. 

A group of students at Michigan State University, East 
Lansing, are participants in a new program sponsored by 
the MSU office of volunteers. The program aims at pro- 
viding positive role models and recreational activities for 
residents of the New Way In Young Adult Center, a 
Lansing halfway house created by a Law Enforcement 
Assistance Administration grant in January 1976. The 
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Center houses 16 men between the ages of 17 and 23, 
and has only three full-time staff members. Each MSU 
student spends one evening a week at the Center taking 
responsibility for such activities as bowling trips, tours 
of the MSU campus, rollerskating and visits to sports 
events. During the fall of 1976 the MSU Office of Volun- 
teer Programs placed 970 students in 42 different volunteer 
programs. 

Wichita State University offers a 7-week comparative 
study of Criminal Justice Systems of the Western World 
in London, England, July 4 to August 22. For further de- 
tails, write Charles E. Heilmann, Wichita State University, 
Box 25, Wichita, Kansas 67208. 

“A Multicultural View of Drug Abuse” is the theme of 
the National Drug Abuse Conference 1977 to be held May 
5 to 9 in San Francisco at the Hyatt Regency Hotel. For 
information write: National Drug Abuse Conference 1977, 
c/o Haight Ashbury Training and Education Project, 409 
Clayton Street, San Francisco, Calif. 94117. 


The 22nd Annual Juvenile Officers Institute, sponsored 
by the University of Minnesota, will be held June 13 to 
July 29 in Minneapolis. Information may be obtained from 
Richard J. Clendenen, Director, Juvenile Officers Institute, 
119 TNM, 122 Pleasant Street, S.E., University of Minne- 
sota, Minneapolis, Minn. 55455. 


Supermarket robberies are down from 30 a month to 
less than 5 a month in Bronx County in New York City, 
and “career criminals” are being convicted at a 96 per- 
cent rate. These are two of the significant results in a 
new report, “The Major Offense Bureau,” published by 
the Law Enforcement Assistance Administration. It is 
the first full description of a successful career criminal 
project—The Major Offense Bureau of the Bronx County 
District Attorney’s Office. The 3-year-old project is the 
prototype of 19 career criminal units funded by LEAA 
around the Nation. Copies of the report may be obtained 
by writing the Superintendent of Documents, U.S. Govern- 
ment Printing Office, Washington, D.C. 20402. The price 
is $2.10 per copy prepaid. The stock number is 027-000- 
00463-6. 

Six state medical societies are participating in a pilot 
program designed to improve medical care and health 
services in the jails of their respective states. The pro- 
gram is sponsored and staffed by the American Medical 
Association, 535 North Dearborn Street, Chicago, III. 
60610, and is financed by a grant from the Law Enforce- 
ment Assistance Administration. Each of the societies has 
been awarded a $25,000 grant for the 3-year program 
which was started in late 1975. The six pilot states are: 
Georgia, Indiana, Maryland, Michigan, Washington, and 
Wisconsin. The Jail Project is the result of a 1972 AMA 
survey of jail medical facilities which showed a gross 
inadequacy of health and medical services throughout the 
country. 

What’s the harm in a little marijuana? The harm is 
brain damage, breakage of chromosomes, loss of natural 
sensual-pleasure reactions, depression of sexuality, and 
impotence, according to Hardin and Helen Jones in their 
new book, Sensual Drugs. The book is published by Cam- 
bridge University Press, 32 East 57th Street, New York, 
N.Y. 10025. 

In Behavior Modification, a new Public Affairs Pamphlet, 
Irving R. Dickman discusses the contradictory views of 
behavior modification; he explains what behavior modifi- 
cation is, how it can help people, what the limitations— 
and possible misuses—are. The pamphlet is available for 
35 cents from the Public Affairs Committee, 381 Park 
Avenue South, New York, N.Y. 10016. 
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Mary Des Roches has been appointed administrative 
director of the Minnesota Department of Corrections. In 
this position, which was created in the Department’s 
reorganization to add management strength to correc- 
tions activities, she will be responsible for the manage- 
ment services, legal, research and information systems, 
inspection and enforcement and grants administration 
divisions of the Department. As a Bush Fellow, she 
attended Harvard’s Mid-Career Program at the Kennedy 
School of Government where she received a master’s in 
public administration in June 1976. Previously, she served 
as the administrator of Minnesota’s Intergovernmental 
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Personnel Act and the director of the Minnesota Gover. 
nor’s Internship Program. 


Louis and Dorothy Routh have given $2,000 in scholar- 
ships to the University of Southern California Delin- 
quency Control Institute, School of Public Administration. 
The two recipients of the scholarships are Roger L. Gripe, 
investigator, Juvenile Division, Los Angeles Police De- 
partment, and Robert M. Weigle, director of community 
relations and communications, Los Angeles County Pro- 
bation Department. Both attended the fall 1976 session 
of the Delinquency Control Institute which provides in- 
tensive 8-week programs in juvenile justice. 
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